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PRELIMINARY REQUESTS TO CHARGE OF DEFENDANT AND THIRD 

PARTY PLAINTIFF 


(SAME TITLE) 


PREL T MINARY REQUESTS TO CHARGE RESPECTFULLY 
SUBMITTED ON BEHALF OF DEFENDANT AND THIRD 
PARTY PLAINTIFF WITHOUT PREJUDICE TO THE 
FURTHER SUBMISSION OF ADDITIONAL REQUESTS 
AS MAY BE CALLED FOR BY THE TESTIMONY 
ADDUCED AT THE TRIAL ; ___ 

1. A shipowner does not have the burden of an 
insurer and is not required to provide an accident-proof 
shio. Mitchell v. Trawler Racer, Inc. . 362 U.S. 539. 

2. The mere fact that an accident happened to 
the Dlaintiff does not make the shipowner liable to him. 
Mitchell v. Trawler Racer, Inc. , 362 U.S. 539. 

3. The burden of proof as to negligence of the 
shipowner or the unseaworthiness of the vessel is upon the 
plaintiff and if the plaintiff fails to sustain his burden 
of proof, then you must find for the defendant. Freitas v. 
Pacific-Atlantic Steamship Company , 218 F. 2d 562 (9 Cir., 
1955); Manhat v. United States , 220 F. 2d 143 (2 Cir., 

1955) . 

4. A vessel is seaworthy when the vessel and 
its appurtenances are reasonably fit for their intended 
use. The standard is not perfection, but reasonable fitnes 
Mitchell v. Trawler Racer, Inc.. 362 U.S. 539. 
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5. The mere presence of a temoorary condition 
on deck, does not, of itself, ren der a vessel unseaworthy. 

In order to find for plaintiff, you must also find that, 
because of the nresence of such temoorary condition, the 
vessel was not reasonabiy fit for its intended use. Blier 
V ' V nlted States Lines Comp an y . 286 F. 2d 920 (2 cir., 1961). 

6. A finding of unseaworthiness of the vessel 
or negligence of defendant, without more, is not enough to 
hold defendant liable for damages. Its liability depends 
on whether the unseaworthiness or negligence was a proximate 
oause of injury. To be a proximate eause there must be a 
direct causal connection between the unseaworthiness or 
negligence and the injury. Blier v. United States Mn.. 
Comoany, 286 F. 2d 920 (2 Cir., 1971). 

7. Any failure of the defendant and third party 
plaintiff to warn plaintiff about a condition of which he 
was aware or should have been aware would not be causally 
related to the injury. Rodriquez v. American Exoort T.ina. 

304 F. 2d 518 (2 Cir., 1962). 


8. If you find that defendant was negligent or 
the vessel unseaworthy, you must then determine whether or 
not plaintiff himself failed to exercise that degree of 
care that a reasonabiy prudent man would have used under 
the same circumstances. If you find that he did not, then 
plaintiff was guilty of contributory negligence. Nicroli v 
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Den Norske Afrika, 332 F. 2d 651 (2 Cir., 1964). 

9. If you find that plaintiff knew, or in the 
exercise of reasonable diligence should have known of the 
Dresence of a patch of ice on the deck and, nevertheless, 
attemp^ed to work m the area, then you should find that 
Plaintiff was guilty of contributory negligence. Santo 
Må££o v. United States, 227 F. 2d 255 (2 Cir., 1960); 

— Cr0li V< gen Norske Afrika, 332 F. 2d 651 (2 Cir., 1964). 

10. If you find that plaintiffs injury was 

caused solely by his own negligence, then plaintiff cannot 

recover against defendant and your verdict must be for the 

defendant. Pi- S *nq v. Benny Skou . 346 F. 2d 993 (2 Cir., 
1965) . 

11. If you find that any witness deliberately 
falsified any part of his sworn testimony, you may disregard 
his entire testimony or so much of his testimony as you 
consider unworthy of belief. In this connection, you may 
consider testimony given at examinations before trial and 
prior statements given by witnesses. 

12. As a matter of law, third party defendant, 
International Terminal Operating Co., Ino., warranted to 
the shipowner that the atevedoring operations aboard the 
vessel would be carried out in a proper and workmanlike 
manner. A breach of that warranty will entitle the ship¬ 
owner to recover indemnity from International Terminal 
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Operating Co., Inc. Ryan Stevedoring Co. v. Pan-Atlantic 
Steamship Corp. , 350 U.S. 124. 

13. If you find that the vessel was unseaworthy 
and you find further that the negligence of the third party 
defendant, International Terminal Operating Co., Inc., 
created that unseaworthiness or brought it into play, then 
that would amount to a breach of the stevedore's warrantv 
of workmanlike service and the shipowner would be entitled 
to indemnity from the stevedore. Crumady v. Joachim 
Hendrik Fisser . 358 U.S. 423 (1959). 

14. If you find that the alleged soots of grea.se 
on the deck was known or should have been known to ITO 
through its emoloyees, including the Dlaintiff, and that the 
stevedore nevertheless went ahead with these stevedoring 
operations, this would constitute a breach of the stevedore's 
warranty to the shipowner and render the stevedore liable 
for indemnity. Nicroli v. Den Norske Afrika , 332 F. 2d 651 

(2 Cir., 1964). 

15. The stevedore is obligated to comply with all 
Federal rules and regulations applicable to stevedoring 
operations. These regulations include the following taken 
from the Safety and Health Regulations for Longshoring, 
published by the United States Department of Labor: 

"Slippery conditions shall be eliminated 
as they occur." 


I 
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Should you find initially in favor of plaintiff, then, you 
must also find that the stevedore breached its contract 
with the vessel owner by virtue of its failure to eliminate 
the slippery condition complained of by plaintiff. 

16. The obligation owed by ITO to defendant ship- 
owner to perform the work with reasonable safety related 
not only to the handling of the cargo but also to the use 

of all ship's equipment incident thereto. W eyerhaeuser 
Steamship Co. v. Nacirema Operating Co., Inc. . 355 U.S. 563 
(1958); Puddu v. Royal Netherlands Steamship Co. , 303 F. 2d 
752 (1962); cert. denied 371 U.S. 870 (1962). 

17. Any negligent conduct on the oart of the 

third party defendant stevedore, ITO, which gives rise to 

liability on the part of the defendant shipowner to plaintiff 

0 

would entitle defendant shioowner to recover indemnity from 
the third party defendant stevedore. DeGi oia v. United 
States Lines, Co. , 304 F. 2d 421 (2 Cir., 1962). 

18. Any contributorv negligence on the part of 
the plaintiff is itself a breach of warranty of workmanlike 
service on the part of ITO, his employer, and entitles the 
shipowner to indemnity from ITO. McLaughlin v. Trelleborgs 
Ångfartygs A/B , 408 F. 2d 1334 cert. denied Golten Marine 
£°- v * Trelleborgs Ångfartygs A/B 89 S. Ct. 2020, 395 U.S. 

946. 





19. The imolied warranty of workmanlike 
performance requires stevedores to remove defects and 
dangerous conditions on vessels on which they are employed 
and generally to see that the longshoremen work under 
reasonably safe conditions. Misurella v. Isthmian Lines. 
Inc^, 215 F. Supp. 857; Bertlno v. Polish Ocean Line , 402 
F. 2d 863. 

20. Knowledge of the existence of a dangerous 
condition by a member of a stevedoring gang is imputed to 
its firm, and the firm's subsequent failure to act in a 
breach of the warranty. Drago v. A/S Inger, 305 F. 2d; 
Bertino , supra . 

Respectfully submitted, 

HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant 
and Third Party Plaintiff 
One State Street Plaza 
New York, New York 10004 
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ADDITIONAL REQUESTS TO CHARGE OF DEFENDANT AND 
THIRD PARTY PLAINTIFF 

(SAME TITLE) DEFENDANT AND THIRD 

PARTY PLAINTIFF'S 
ADDITIONAL REQUESTS 
TO CHARGE _ 

70 Civ. 3075 

1. A longshoreman is not entitled to a deck 
that is free of all grease. Unseaworthiness exists only 
when the grease creates such a condition of slipperiness 
that the deck is no longer reasonably fit for its intended 
use. Rice v. Atlantic Gulf & Pacific Co. . 2 Cir., October 9, 
1973, Docket # 73-1151; Colon v. Trinidad Corporation , 

188 F. Supp. 97 (S.D.N.Y. 1960). 

2. The Safety and Health Regulations for 
Longshoring cannot place additional responsibilities or 
duties on shipowners or officers of vessels and are not 
relevant to the question whether the defendant shipowner 
was negligent or its vessel m/s Svensksund was seaworthy. 
However, the Safety and Health Regulations for Longshoring 
are relevant in considering the defendant, Shipowners claim 
against the stevedore, International Terminal Operating Co. 
Said International Terminal Operating Co. must comply with 
these regulations and a failure to comply is a breach by 
I.T.O. of its implied warranty that it would perform all 
stevedore work aboard the vessel, not just the physical 
loading or discharging of cargo, in a safe, prudent and 
workmanlike manner, free of negligence of any of its employees, 









r 


including plaintiff hi^elf. Gri^ v. Coatal Harlne 

5 Cir. 1 969 , 412 

3- In thls connection I.T.O., through its 
employees and supervisory personnel, u charged ^ 
knowledge of any hazardous con dition q£ ^ 
including the plaintiff, knew, or in the exercise of 
re a son a ble diligence should h a ve known. Shenker v. United 
322 F> 2d 622 (2 Cir., 1963). 

Thus, the stevedore coinpany, I.T.O. has a duty 
to remedy, or to have the ship's cre „ remedy dangerous condi- 
tions which exist for a period sufficient for stevedores to 
have constructive notice of such conditions, and I.T.o. 

P rvisory personnel have the responsibility of making a 
reasonable if no more than cursory inspection of the „ork 

lf Xt 1S Safe f ° r its ei "°loyees to work on. Vaccaro v. 

AlcOä S • S . Cr> ( O r* «. i 

--- Cir. , a.969) 405 F. 2d 1133. 

Hespectfully submitted, 

HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant 
and Third Party Plaintiff 
One State Street Plaza 
New York, New York 10004 
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JUDGMENT #73,878 DATED OCTOBER 25, 1973 WITH 
ATTACHED SPECIAL VERDICT 


(SAME TITLE) 70 Civil 3075 (RJW) 

JUDGMENT 
# 73,878 


The issues in the above entitled action having 
been brought on regularly for trial before the Honorable 
Robert J. Ward, United States District Judge, and a jury 
on October 16, 17, 19, 23 and 24, 1973, and the Court 
having submitted the attached special verdict to the jury, 
and the jury having answered the said special verdict as 
indicated thereon, and the jury having returned the said 
special verdict in favor of the plaintiff, it is, 

ORDERED, ADJUDGED AND DECREED, that plaintiff, 
FRANK BERNARDINI, have judgment against the defendant, 
REDERI A/B SATURNUS, in the amount of $10,000.00., and it 
is further, 

ORDERED, that the third-oarty complaint against 
the third-party defendant, INTERNATIONAL TERMINAL OPERATING 
CO., INC., be and it hereby is dismissed. 


Dated: New York, N. Y. 

October 25, 1973 

APPROVED: 


signed Raymond F. Burghardt 
Clerk 


signed Robert J. Ward 
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(SAME TITLE) 


VERDICT 
70 Civ. 3075 


1* Has plaintiff, Frank Bernardini, established 
his claim that the S.S. Svenskund was in an unseaworthy 
condition and that this unseaworthiness was a proximate 
cause of plaintiff's accident? (Answer yes or no.) No. 

2. Has plaintiff established his claim that the 
defendant, Rederi A/B Saturnus, was negligent and that its 
negligence was a proximate cause of the plaintiff’s ac¬ 
cident? (Answer yes or no.) Yes 

3. If the answer to both questions 1 and 2 is 
"no" vour verdict is for the defendant and you should put 
an "X" here and you should proceed directly to question 8. 


4. If the answer to either question 1 or 2 is 

yes , what is the total dollar amount of damages to plaintiff? 

$ 10 , 000.00 _ 

5. In the event you have found above that the 
plaintiff is entitled to recover, do you find that the 
defendant has established its claim that plaintiff was himself 
negligent and that his negligence was a proximate cause of 

the accident? (Answer yes or no.) No 
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6 . I£ the answer to question 5 is "Y«", »hat 

, D iaintiff's fault so contribute? —rrc-- 

percentage did plainti 

(If the answer to question 5 is "no", do not answer 
question.. If you entered a percentata on this questton 

fill in its equivalent dollar amount here. - 

7 . subtract the dollar amount stated rn answer 

question 6 fro. the total amount of damages stated in 

the answer to question 4 and enter the difference here whrc 

„m be the net amount of damages you fmd the olaintr 

entitled to recover: 

Question 4 total $_10_ i 000_ 1 00— 

Question 6 total $-HI_- 

N et Recovery $_10 i OOO JL 00_ 

8 Dilä the defendant establrsh its claim that 
thlr d-oarty defendant, International Terminal Operating Co.. 
Inc ., breached its warranty of workmanliKe performanoe. 

(Answer yes or no.) - 
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NOTICE OF MOTION PURSUANT TO RULES 59(b) AND 59 
DATED NOVEMBER 2, 1973 

(SAME TITLE) NOTICE OF MOTION 

70 Civ. 3075 RJW 


S I R S : 

PLEASE TAKE NOTICE that the undersigned, upon 
the affidavit of Joseph T. Stearns, duly sworn to on the 
2nd day of November, 1973, the pleadings and all prior pro- 
ceedings had herein, will move this Court before the 
Honorable Robert J. Ward, to whom this case is assigned for 
all purposes, on the 20th day of November, 1973, at Room 
1306 of the Federal Courthouse, Foley Square, New York at 
2 15 o'clock in the afternoon of that day or as soon there- 
after as counsel may be heard, for an Order, pursuant to 
Rules 50 (b) and 59 of the Federal Ruies of Civil Procedure, 
for judgnent notwithstanding the verdict in plaintiffs 
favor against defendant; judgment notwithstanding the verdict 
in third-party defendant's favor in the case of the third- 
party plaintiff against third-party defendant for indemnity; 
and for a new trial upon all the issues’ of this case, and 
for such other or further relief as may be just in the premises. 


Dated: New York, N. Y. 

November 2, 1973 


Yours, etc., 

HAIGHT, GARDNER, POOR & HAVENS 
Attorneys for Defendant 
and Third Party Plaintiff 


A Member of the Firm 

One State Street Plaza 
New Yotk, New York 10004 







TO: 


ZIMMERMAN & ZIMMERMAN, ESQS. 
Attorneys for Plaintiff 
160 Broadway 
New York, N. Y. 


ALEXANDER, ASH, SCHWARTZ & COHEN, ESQS. 
Attorneys for Third-Party Defendant 
801 Second Avenue 
New York, N. Y. 








(SAME TITLE) 


affidavit 

70 Civ. 3075 
(RJW) 


STATE OF NEW YORK ) 

• SS • 

COUNTY OF NEW YORK ) 

JOSEPH T. STEARNS, first being duly swcrn, 
deposes and says: 

1. I am an attorney-at-law associated with the 
firm of Haight, Gardner, Poor s Havens, attorneys for 
defendant and third narty plaintiff; I a m fully familiar 
with the pleadings and all prior oroceedings had herein. 

2. I submit this affidavit in support of defendant 
and third party piaintiffs motion for an order pursuant to 
Rule 50 (b) PRCP for judgment notwithstanding the jurys 
verdict in piaintiffs favor and, alternatively, for judgment 
notwithstanding the verdict in favor of the third party 
defendant in the action for indemnity or, in the further 

alternative, for a new triai pursuant to Rule 59 on all the 
issues of the case. 

3. Judgment notwithstanding the verdict obtained 
by plaintiff is sought on the grounds that the accident 
described by plaintiff is physically impossible in that he 
could not have sustained the claimed injury to the top of 
his right shoulder by striking it against the inshore coaming 
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of the vessel's No. 4 hatch, in the fall alleged. Judgment 
notwithstanding the verdict is sought, in the alternative, 
i.n the third party action since the jury's verdict adverse 
to the shipowner necessarily implied a jury finding of a 
breach of the mandatory "housekeeping" section of the Safety 
and Health Regulations for Longshoring, which, in view of 
the application of these regulations in the case of the 

i 

actiorT over, compels entry of judgment in defendant's favor 
against the third party defendant. A new trial is sought 
on all the issues presented because the verdict in ,-laintiff's 
favor was overwhelmingly against the weight of the credible 
evidence, if any credible evidence supporting plaintiffs 
contentions was given; because of the manifest injustice 
which the jury's verdict against the defendant represents; 
because of the inconsistancies of the jury's verdict in finding 
no unseaworthiness but that the shipowner was negligent; 
because the verdict was the result of passion or prejudice, 
and because of errors in the court's charge and in admission 
of evidence. On the latter point, the defendant and third 
party plaintiff contends that the Safety and Health Regula¬ 
tions for Longshoring were erroneously charged in plaintiffs 
case against the defendant; that it was error not to charge 
that a breach of the regulations entitled the third party 
plaintiff to indemnity from the stevedore-employer; and it 
was error not to charge that the stevedores had a duty to 
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insDect the work area, and because of the admission in 
evidence of the report of Dr. Magliato, and his identifica- 
tion by Dr. Graubard as the "impartial" medical examiner for 
the United States Department of Labor. Additionally, 
defendant urges that the evidence of plaintiffs contribu- 
tory negligence, assuming that an accider.t occurred, was so 
overwhelming that the verdict to the contrary returned by 
the jury was wholly against the weight of evidence on this 
issue. 

4. Plaintiff, a longshoreman who had been employed 
by the third party defendant for a matter of only minutes 
prior to his alleged accident, testified that he boarded 
the m/s Svensksund at Pier 21, Brooklyn, New York on October 28, 
1969, and proceeded toward the No. 4 hatch to which he had 
been assigned. Since the vessel was moored starboard side 
to the pier, this meant that he made a left turn at the head 
of the gangway and walked th^ough the midship house passage- 
way towards the No. 4 hatch. Upon reaching the open deck 
adjacent to the No. 4 hatch he allegedly saw the man whom he 
recognized not to be a longshoreman who was standing either 
very near the aft bulkhead of the midship house or two feet 
from the head of the gangway. He passed this man and walked 
to the vessel's offshore side in the passage between the 
forward edge of the No. 4 coaming and the aft bulkhead of the 
midship house. He testified that he saw "nothing" in this 
passage. After reaching a point on the offshore side near 
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the forward, offshore corner of the hatch he asked a 
longshoreman who was re-rigging a boom where the ooaming 
ladder was looated. Allegedly he was told that this ladder 
was towards the inshore, aft corner of the hatch. He then 
allegedly walked in an aft direction, made an immediate left 
turn at the aft, offshore corner of the hatch and walked 
within one foot of the aft coaming the width of the hatch. 

He then made another left turn to a point (Y in the black- 
board diagram) two feet from this corner where he heard a 
"crackle" which he attributed to the tensing of one of the 
guys supporting the boom being rigged. He then stopped and 
after assuring himself it was safe to proceed, again walking 
forward on the inshore side of the vessel. He then began 
dodging grease spots on deck, on his tio-toes, slipoed, fell 
forward, twisted, tripped on pallets laid down on the deck 
between the inshore coaming and the inshore rail, fell 
forward face down on the pallets yet nonetheless allegedly 
sustained an injury to the top of his right shoulder by 

striking it on the coaming which at the time of his accident 
was, of course, to his left. 

5. Plamtiff could not verify whether or not the 
hatch had a coaming ladder because the coaming was 3' high 
or chest high and he could not look over it at the inshore 
forward coaming and see whether such a ladder was annexed 
to the four interiör walls of the coaming. He testified 
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before seeing photographs marked in evidence as Defendanfs 
Exhibits Dl through 7 that a so-called escape hatch ladder 
was a structure built onto the deck resembling a "bathroom 
hamper" with a lid top attached which flapped back. He 
testified that he did not see this ladder, which was located 
in the passage forward of the hatch at any time prior to 
his accident. Uncontradicted physical evidence also shows 
that when he said that he walked aft the hatch since the 
photographs, as well as the general arrangement plan 
(Defendanfs Exhibit C) shows clearly that plaintiff .must 
have walked to the very stern of the ship completely around 
the poop deck in order to have reached the place of his 
alleged accident. 

Plaintiff was a holdman of 25 years experience. 
He easily described the appearance of an escape hatch ladder 
before being shown a picture of the escape hatch at the 
No. 4 hatch. He could have easily verified that there was 
no coaming ladder as Defendanfs Exhibits Dl and D6 clearly 
demonstrate. Defendanfs Dl shows a man in the background 
standing near the rail and Defendanfs D6 shows another man 
standing near the aft inshore corner of the hatch. It is 
readily observed from these exhibits that plaintiff could 
have easily seen over the coaming and found out whether there 
was a ladder aft to the inside of the coaming. These photo¬ 
graphs also show, particularly Dl, that plaintiff must have 
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walked within inches of the escape hatch iadder while 
walkinq offshore forward of the hatch. 

7. Plaintiffs uncorroborated testimony was so 
imoeached by the physical arrangement of the vessel demon- 
strated by the exhibits that it cannot be of sufficient 
weight to supDort the jury's verdict in his favor. Moreover, 
there was evidence at trial shown r.gain by the photographs, 
that there was a 4 or 5 inch overhang or flange on the 
coaming, which according to the testimony of Capt. Stahl 
and Capt. Wheeler and the initial testimony of the plaintiff, 
was between 3 and 4 fest hic;h at the maximum. This means 
that if plaintiff walking forward on the inshore side with 
the coaming to his left and struck the top of his right 
shoulder against the coaming or against the overhang, he did 
so in a manner unknown to the experience of man since the 
accident described by him would have required him to slip, 
twist, lunge to his left and come up under the overhang which 
according to his testimony was chest high when the incident 
began, strike the top of his shoulder against the overhang 
twist again and fall forward face down on the pallets. This 
is, of course, physically impossible. Additionally, 
plaintiff's claim of both a slip and a trip is itself so 
fraught with inconsistancy as to be unworthy of belief, as 
was his addition to his testimony at his pre-trial deposition, 
i.e. that a boom had crackled prior to his accident. 
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Plaintiffs testimony was further impeached by the accident 
report (tripped on pallets); by his deposition (no mention 
of tripping) and his admitted failure to mention grease to 
anyone the day of his "accident". 

8. The jury's verdict was the product of passion, 
misunderstanding, prejudice, and was arrived at in complete 
disregard of the ohysical facts presented to them. It 
appears that this jury could not accept the sinister implica- 
tions of the plaintiff persisting in a f&brication, particularly 
since the Court took such obvious care to give no intimation 

to the jury of any opinion on plaintiffs factual claim. 

The mere fact that this case proceeded for the period of time 
which it did must have dignified plaintiffs claim in the 
eyes of the jury. Moreover, the Court's painstaking charge 
and the preparation of detailed questions led the jury to, 
possibly, have assumed that the issues could not be as simple 
as whether or not plaintiff in fact was, by perjury, attempting 
to obtain money for an injury sustained elsewhere. 

9. The entire sense and character of the testimony 
given bv plaintiff and the fact that it was totally uncorrobo- 
rated, and was contradicted by the physical arrangement of 
the vessel, must lead this Court to the conclusion that a 
miscarriage of justice would result if the jury's verdict is 
allowed to stand. 



10. Annexed to this affidavit as Exhibits are 
the seven photographs in evidence, the capacity plan and 
a poloroid picture of the blackboard drawing made by 
plaintiff and his attorney. 


JOSEPH T. "STEARNS 


Sworn to before me this 
2nd day of November, 1973. 


Notary Public 

GEORGE J. BIERNESSER 
Notary Public, State of New York 
No. 31-5316775 

Qualified in New York County 
Commissior Expires March 30, 1974 
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AFFIDAVIT OF JAMES DAVID AUSLANDER IN OPPOSITION 
SWORN TO NOVEMBER 26, 1973 

(SAME TITLE) 70 Civ. 3075 RJW 

AFFIDAVIT IN 
OPPOSITION 

STATE OF NEW YORK ) 

: SS: 

COUNTY OF NEW YORK ) 

JAMES DAVID AUSLANDER, being duly sworn, deposes 

and says: 

I am an attorney associated with the firm of 
ZIMMERMAN & ZIMMERMAN, attorneys for the plaintiff herein. 

Plaintiff submits this affidavit in opposition 
to defendants' motion to set aside the jury's verdict. 

It would serve no numose to recite the facts 
in detail of this most recently tried case. Suffice it to 
say that questions of fact arose on each asoect of the case- 
all of which were resolved against the defendc»nt by the 
triers of the fact. 

Defendant strenuously attempted to prove and 
convey to the Court and jury that only the defendant and its 
witnesses were truthful and could make no mistake of facts 
and that anything testified to the contrary of their "version" 
or "claim", was either lies, exaggeration, impossibility or 
a condition [sic] combination of the three. 

This then was the precise reason to allow a jury 
to deliberate and make determination on the facts ai.d claims 

v 

\ 
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as oresented. This is the function of the jury and neither 

j 

counsel nor the Court may interpose their judgment on such 
facts in controversy upon which the jury has rendered a fair 
and impartial verdict. 

At the outset, defendant set out to prove that 
the manner of the accident as set forth by the plaintiff 
did not even in fact happen. The jury was afforded the 
opportunity of hearing direct and cross examination testimony 
of the plaintiff and defendants "eye-witness", the chief 
mate. Whether plaintiff fell or "lay" down and "knealt" on 
the pallet made for a pure contested question of fact which 
was resolved in plaintiff's favor. 

Defendant next attemoted to prove and now argues 
again that even if plaintiff did fall it was impossible to 
injure his right shoulder. On this pure contested question 
of fact as to the manner of his fall, the jury heard witnesses, 
looked at photos and again resolved this pure contested fact 
in plaintiffs favor. 

Cases cited by defendant demonstrate that 
probabilities need not be excluded merely that if the manner 
was possible than that be sufficient to sustain a verdict. 

Certainly the dynamics of the accident are possible. 
There is no stop action camera or instant replay to set forth 
frame by frame the happening of the accident. What is 
possible, plausible and probable is as the plaintiff testified, 
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i.e., when he slipped, he stumbled forward, tripped against 
a pallet, lost his balance in a twisting motion to his 
right and then fell striking his right shoulder against a 
flange jutting out 4-5 inches from the coaming. A human 
body at fall is a dynamic object- it is not inert as a bag 
of wheat. To argue as defendant did at trial and ncw again, 
that it is impossible for plaintiff to injure his shoulder 
as described is to cast logic and reason to the wind and 
to actually ignore how a body does indeed fall every which 
way as has amply been demonstrated by the above mentioned 
stop action and instant replay football movies. 

But more to the point. In the posture of the 
contested questions of fact, where defendant had ample 
opportunity to put before the jury its witnesses, its photos, 
its theories and argue to the jury its claim of plaintiffs 
venality, for defendant to now come forward and say, "give 
me a new trial because the jury didn't believe me, didn't 
believe my mate, didn't believe my explanations but rather 
believed the plaintiff and believed his explanations", is to 
undermine our whole jury system. 

Just because defendant is offended at the jury 
P u tting its trust in plaintiff and plaintiffs explanation, 
does not demonstrate that plaintiffs evidence was "false" 
or that such verdict was "clearly against the weight of the 
credible evidence", for these are the only grounds afforded 
to a party on its motion for a new trial. 
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The burden is upon the raoving party to 
convincingly demonstrate without cavil that the evidence 
was false or that the verdict was against the weight of 
the credible evidence. 

Consequently nothing defendant States in its 
affidavit wherein the facts are discussed changes the crux 
of the matter, to wit: The jury, after listening to facts 
and arguments reconciling inconsistencies, either disregarded 
defendant's claims, or accepted plaintiffs explanations 
for any apparent inconsistency. 

This is their function- this is their time 
honored task- to accept, reject or reconcile. This is what 
they did in its purest of forms and defendant cannot now be 
heard to say that their verdict "... was the product of 
passion, misunderstanding, prejudice..." and to further 
tarnish this court with inferences of ineptness at the least 
and charges of skullduggery between the Court and plaintiff 
at the worst, when defendant, in its affidavit on page 6 
therein States, 

"It appears that this jury could not accept 
the sinister implications of the plaintiff 
persisting in a fabrication; particularly 
since the Court took such obvious care to 
give no intimation to the jury of anyopinion 
on plaintiffs factual claim." (emphasis 
supplied) 

The mere fact two sides contest a factual matter 


is not sufficient to claim the evidence is false or the verdict 
improper. If that be the case then every losing party in 
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a litigation based on factual issues could seek the relief 
sought by defendant. To sum ud this faetual point- this 

15 thS function o£ the jury system- to decide who is right- 
who is wrong- decide who is mistaken- and reconcile, if 

need be, any inconsistenoies or differences and render a 
verdict. 


Defendant next seeks a reversal due to an 

allegedly improper charge concerning the longshore regula- 

tions as expressed in Provenza and the cases following that 
decision. 


Plaintiff submits that until such time as the 
United States Supreme Court rules Provenza is incorrect, 
that decision is controlling. Purthermore, since the Albanes 
case was reversed by the Supreme Court (382 U.S. 268) which 
reinstated the District Court charge; i.e., the regulations 
are orooer in the jury's evaluation of defendanfs conduct, 
then Provenza is still the controlling law in this circuit. 


e 


Insofar as defendanfs last ground for reversal, 
i.e., the admission into evidence of Dr. Maglioto's report, 
Plaintiff submits that not only was the ruling proper but 
would oe, at any rate, de minimus in its effect. 


Concerning the damage or injury aspect of 
plaintiff's claim, there was sufficient independent testimony 
by plamtiff and his doctor to allow the jury to find for 
the plaintj.ff in the amount presented. 
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Plaintiff testified to approximatelv 2-1/2 to 
3 months disability with concurrent loss of wages. He 
testified to intermittent periods of lost time thereafter 
with concurrent loss of wages. He testified to pain, 
limitation of motion and disability following the accident 
and to the time of trial. There was testimony as to the 
reasonable cost of medical services rendered to him. 

There was testimony by plaintiff's doctor that he 
found a 17-1/2% of permanent partial disability to plaintiff's 
extremity. On this testimony alone, the jury certainly 
stayed within its province and without any abuse of its 
power in awarding a verdict of $10,000. to the plaintiff. 

Certainly this amount cannot be deemed excessive 
or shocking to the conscience of the Court or community at 
large. 

Accordingly, it ill behooves the defendant to 
argue that but for the introduction of Dr. Maglioto's report, 

this jury could not or should not have arrived at such a 
result. 

Counsel may not search the jury's collective mind 
and State that this factor was one "...upon which they must 
have given great weight ..." and one which "...may have 
resulted in the (jurys) adverse finding of liability." 

(p. 23 of Defendant's memo) . 

In substance, the testimony of plaintiff, was to 
the effect that shortiy following his injury and abbreviated 
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treatment by the company doctor, Dr. Tagliagambe (herein- 

aftar referred to as Dr. Tag), ha was told by Dr. Tag thara 

was nothing wrong „ith him and ha should go back to Work. 

It is submitted that plaintiff proved that 

Dr. Tag was indaad the company doctor to whom plaintiff was 

sent by the timekeeper with a “slip” imprinted with tha 

doctor's nama which was kapt by the timakeaper and given to 

plaintiff to authorize treatment for him by Dr. Tag. 

Certainly the jury could logically infar that Dr. Tag was 

the company doctor- despite tha doctor■. protestations to 
the contrary. 


Plaintiff testified that he was still "hurting, 
etc." and accordingly consulted his attornev who thareupon 
sent him to the Department of Labor. 

It should be noted at this time that 33 U.S.C. 
Sec. 907 (b) States in part: 


Whenever in the opinion of the deputy 
commissioner a physician has not 
impartially estimated the degree of 
permanent disability or the extent of 
temporary disability of any injured 
empioyee, the deputy commissioner shall 
have the power to cause such empioyee to 
be exammed by a physician selected by 
the deputy commissioner and to obtain 

P hys i cian a report containing 
his estimate of such disabilities." 


Clearly that is exactly what happened here. 
Plaintiff complained he was still injured, still disabled 
and unable to return to work- contrary to Dr. Tag’s initial 
opinion. He was sent to be examined by the independent 
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consultant (Dr. Maglioto) who then rendered a report to 
the commissioner that not only were there objective findings 
of the injury but that plaintiff was in need of additional 
treatment and still disabled. 

Accordingly, plaintiff went back to Dr. Tag for 
treatment which in fact he received -and w iich he 
received, as Dr. Tag admitted, pursuant to the report, findings 
and recommendation of the consultant. Dr. Maglioto. 

Defendant erroneously makes reference to this 
medical report as falling under the proscription of 33 U.S.C. 
Sec. 930 (b) and (c). 

A reading of this section clearly makes reference 
to reports filed with the commissioner by the employer and 
not medical reports filed by treating or examining doctors. 

There is nothing in the regulations that pro- 
scribes the admissibility of medical reports sought by the 
Commission pursuant to its own authority to seek same . 

McCormick on Evidence , Sec. 59, States that an 
item of evidence may be logically relevant in several aspects, 
as leading to distinct inferences or as bearing upon different 
issues. For one of the purposes it may be competent, but 
for another incompetent. In this frequentlv arising 
situation, "... the normal practice is to admit the evidence. 

The interest of the adversary is to be protected, not by an 
objection to its admission, but by a request at the time of 
the offer for an instruction that the jury is to consider the 



evidence only for its allowable purpose." 

In the case at bar, counsel for defendant made 
no specific requests to charge; i.e., the exhibit - made 
no request to limit the exhibit for one purpose and not 
another- and other than an initial objection and arguments 
that the exhibit be kept out in toto- made no request nor 
exceotion to the Courts' charge regarding this exhibit. 

Certainly the use of the exhibit was to attack 
the credibility of the "company doctor" concerning his opinion- 
his treatment- his fmding of "nothing wrong" and his 
direction to plaintiff to "return to work". 


When Dr. Tag admitted that he "relied" upon the 
consultant report in following a course of further treatment 
and that he came to a different conclusion than the con¬ 
sultant but that later he followed the consultant’s recommend- 
ations and that he relied on the report in furthering his 
treatment of the patient- then this document could be admitted 
for the purpose of showing inconsistencies between his 
statement that there was nothing wrong with the man and that 
he needed no further treatment and his subsequent course of 
conduct in giving additional treatments and reports. 

Furthermore, any time an expert comes to court 
to testify, it is proper to inquire on cross examination as 
to what he basts his opinion- as to what reports oi documents 
or facts he relied on to reach that conclusion. To say that 
Dr. Tag was not brought to court as an expert witness is to 
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belie the questions put to him by defendanfs counsel, i.e., Dr. 
in your opinion was this man, etc., etc., etc. 

It is settled and unquestioned law that opinion 
evidence must be based on facts in the record or personally 
known to the witness and the jury should be informed as to 
the facts upon which the expert bases his opinion or conclu- 
sions or his actions so that the jury may be in a position to 
determine if the expert's actions or statements are well 
founded. 

Weibert v. Hanan 
202 N.Y. 328. 

R. 4515 of the N.Y.C.P.L.R. also States that upon 
cross examination, the expert may be required to specify the 
data and other criteria supporting his opinion. 

In the case at bar, it was demonstrated and 
reasonable inference could be raised that there was conflicting 
facts in existence before the doctor when he embarked upon 
treatment of the plaintiff as well as his conclusions that 
"there was nothing wrong with him and he should return to 
work". 

The weight of his testimony then became a question 
for the jury; his credibility becomes an issue for the jury; 
and last but certainly not least, the basis upon which he 
acts is a factor the jury is entitled to know to determine 
the validity of his testimony. 

If this is part of his regular file (which indeed 
he testified to as part of his file on the patient and which 
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was »narked for Identification) then under the liberalized 
Federal Rules of Civil Procedure, 28 U.S.C., the Courts 
have held that these rules are to be interpreted liberally 
in favor of the admissibility of evidence if there is any 
theory justifying its admission, and the trial judge is given 
broad discretion in making that determination. 

In Ettelson v. Met. Life Ins. Co. 164 F.2d 660, 
a physician was called as a witness and the Court allowed 
into evidence the doctor's Office records which were verified 
and adopted by the physician. Here too, Dr. Tag testified 
to defendanfs Exhibit A for identification as being his 
papers, file and records covering the plaintiffs treatment. 
He identified the report in his file by Dr. Maglioto as 

being one from the Department of Labor (of which on its face 
stated as much). 

Upon cross examination, he admitted that he relied 
(emphasis supplied) on the report for a further course of 
treatment of the plaintiff, that he relied and made use of 
the report in arriving at his subsequent course of treatment 
and diagnosis of the plaintiff. So here too, he verified and 
adopted "a portion" of his file permitting admission ir.to 
evidence at least for that purpose. 

In the case of White v. Zutell, 263 F.2d 613 
(2nd cir.), a report by a doctor not present at trial was 
admitted into evidence despite there being "no opportunity 
to cross examine". The Court of Appeals affirmed and stated 




I 


36a 


that the ruling (admission into evidence) "was clearly 
correct." They said that "(t)he making of the report was 
clearly a part of the specialties 'business', indeed that is 
what he was commissioned to do." 

So too, Dr. Maglioto- a medical specialist called 
into consultation by the Department of Labor to examine and 
render a report- and he did clearly what he was commissioned 
to do. 

The Court also States what olaintiff argued supra 
i.e.- the report may be weighed along with all other evidence 
and its weight be tested by the jury, but it should not be 
precluded into evidence, 28 U.S.C. Sec. 1732(a). 

Again, since there was no specific request by 
defendant re the treatment of this exhibit nor any specific 
exception by defendant re the weight to be given to the 
exhibit, the Courts general charge to the jury re the weight 
of all evidence and credibility of witnesses and effect of 
exhibits must stand and cannot now be challenged. 

Furthermore, it must be pointed out that merely 
because a party has no opportunity to cross examine the writer 
of a medical exhibit, does not in and of itself, compel 
exclusion. 

Medina v. Erickson 
226 F.2nd 475, cert. 
denied, 351 U.S. 912. 
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WHEREFORE, on all facets defendanfs motion 
should be denied in all respects. 

Sworn to before me this 

26th day of November, 1973. signed James David Auslander 

James David Auslander 


MYRA GREENE 

NOTARY PUBLIC, State of New York 
No. 31-6652858 

Qualified in New York County 
Commission Expires March 30, 19 
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AFFIDAVIT OF ALBERT V. TESTA IN OPPOS.'TION SWORN 
TO NOVEMBER _, 1973 

(SAME TITLE) AFFIDAVIT IN 

OPPOSITION 
70 Civ. 3075 

STATE OF NEW YORK ) 

) SS. : 

COUNTY OF NEW YORK ) 

ALBERT V. TESTA, being duly sworn, deposes and 

says: 

I am an attorney associated with ALEXANDER, ASH, 
SCHWARTZ & COHEN, attorneys for the third-party defendant 
in this case, and make this Affidavit in Opposition to the 
defendant and third-party plaintiff's motion for judgement 
notwithstanding the verdict in the third-party defendant's 
favor in the case of the third-party plaintiff against the 
thj.rd-party defendant for indemnity. 

This action for damages for personal injuries 
allegedly sustained by the plaintiff on October 28, 1969 
was tried before MR. JUSTICE WARD and a jury from October 16 
to October 24, 1973 and resulted in a jury verdict in favor 
of the plaintiff in the sum of $10,000. In connection with 
this verdict, certain Special Interrogatories were submitted 
“O the jury and the jury found that the vessel was not 
unseaworthy, but the defendant was negligent. The jury 
also found that the defendant had not established its claim 
that the plaintiff was contributorily negligent and the jury 
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found that the defendant had not established its claim that 
the third-party defendant had breached its warranty of 
workmanlike performance. 

The facts with respect to the defendant’s motion 
for judgement notwithstanding the verdict in plaintiff*s 
favor against the defendant are amply set forth in Mr. Stearns 
affidavit in support of this motion. Deponent will 
therefore address himself to that part of this motion whereby 
the defendant and third party plaintiff is seeking judgement 
notwithstanding the verdict in the third party defendant’s 
favor in the third party action for indemnity. 

At the outset, deponent would like to direct the 
Courfs attention to the fact that the jury’s verdict in 
this case, adverse to the shipowner, does not necessarily 
imply a jury finding of any breach of the co-called house- 
keeping section of the Longshoring Regulations. The testimony 
in this case indicated that there was a pallet walkway running 
from the hatch coaming to the ship’s railing on the starboard 
side of the #4 hatch and both Captain Stahl and Captain 
Wheeler testified that there was nothing unusual about such 
a walkway, that it was customary for stevedores to use such 
walkways and that the use of such a walkway would not consti- 
tute an unworkmanlike performance by the stevedore. Although 
the initial reports in this case made no mention of oil and 
grease, plaintiff testified that he slipped on some grease 
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spots which he did not see until it was too late to avoid 
them because hia attention had been diverted upward due to 
a cracking sound made by one of the booms. 

captain stahl testified that he had been on duty 
on the day of the plaintiffs accident, had supervised the 
crew in opening the hatches and had walked oompletely around 
the #4 hatch as well as other hatches and had not seen any . 
oil or grease on the deck in the vicinity where plaintiff 
claims he fell. Captain Stahl testified that it was his 
job to look out for safety aboard the vessel and that he 
had, specific orders from the defendant shioping 

company, to lookout for safety oonditions on the vessel. He 
further testified that if there was oil and grease on the 
vessel and he did not do something about it and someone was 
injured, that he would be held responsible. 

Although Captain Stahl testified that he saw the 
Plaintiff look around and then get down on his knees and lay 
down on the pallets, which he construed to be play-acting 
on the part of the plaintiff, Mr. Bernadini claimed he fell 
and also advised Captain Stahl that he was claiming an 
unsafe passage. 

In spite of the fact that Captain Stahl testified 
that the plaintiff "faked" an accident in this case, it is 
obvious that the jury rejected Captain Stahl's testimony 
and believed the plaintiffs claim of an unsafe passageway. 
Furthermore, there is no way that anyone can determine in 
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what respects the jury decided that the defendant shipowner 
was negligent. 

This finding of negligence on the part of the 
defendant not only does not imply a jury finding of a breach 
of any housekeeping sections of the Longshoring Regulations, 
but obviously constitutes a finding of negligence on the 
part of the defendant with respect to the safety of the deck 
in the vicinity of the #4 hatch where plaintiffs accident 
happened, which safety Captain Stahl accepted the responsi- 
bility for by unequivocally testifying that it was his job 
to look out for safety conditions on the vessel, which would, 
of course,include the area where plaintiffs accident 
happened. 

The plaintiff testified that he was hired by 
the third party defendant on the day of his accident when 
he shaped up at the union hall. He said that he went aboard 
the defendant's vessel for the first time at 8:45 A. M. and 
the accident happened at 8:50 A.M. before he had had an 
opportunity to do any work for the third party defendant 
since he was in the process of looking for a ladder to 
descend into the #4 hatch when the plaintiff's accident 
happened. 

Since the Chief Mate testified that he went on 
duty at 7:30 A.M. on the day of the plaintiffs accident and 
had walked around t v "4 hatch at 8 A.M. , 8:15 A.M., 8:30 A.M. 
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and 8:45 A.M. and was standing along side the #4 hatch when 
the plaintiff's accident happened, the jury could well 
have found that whatever unsafe passageway or unsafe 
conditions existed were due to the negligence of the Chief 
Mate in not correcting or removing the same. 

The finding that the defendant did not es^ablish 
its claim that the third party defendant breached its warranty 
of workmanlike performance of the stevedore operations, 
clearly exonerates the third party defendant from any finding 
of a breach of the housekeeping sections of the Longshoring 
Regulations, which were expressly contained in the Courfs 
charge to the jury. Deponent submits that there was no error 
in the Courfs not charging that a breach of these regula¬ 
tions would entitle the third party plaintiff to indemnity, 
smce the regulations themselves were contained in the Courfs 
charge to the jury and the jury's findings clearly indicate 
that they did not find any breach of these regulations by 
the third party defendant stevedore. 

It further appeared from Captain Stahl's testimony 
that the ship's crew oiled the wheels on the hatch covers 
of the #4 hatch during the voyage, that this was done by 
the ship 1 s carpenter and that if any oil or grease dripped 
on to the deck, it was the duty of the shipte carpenter to 
clean it up. We thus have a situation in which questions 
of fact with respect to whose duty and obligation it was to 
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furnish the plaintiff with a safe place in which to work 
and to correct or remedy any unsafe conditions which may 
have existed were presented which questions were resolved 
in favor of the stevedore and against the shipowner and 
the Court should not substitute its own judgment for that 
of the jury. 

WHEREFORE, deponent respectfully submits that 
the portion of the defendant and third party plaintiff's 
motion for judgement notwithstanding the verdict in the 
third party defendant's favor in the third oarty action for 
indemnity should be denied in all respects. 


(rubber stamped)_ ALBERT V. TESTA 

Sworn to before me this _ 

day of November, 1973. 
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OPINION AND ORDER OF ROBERT J. WARD 
DATED DECEMBER 10, 1973 - 

UNITED STATEG DIST1UCT COURT 
SOUTHERN DISTRICT OF NEW YORK 


F IlAN K BE RN ARD INI, 

Plaintiff, 

-against- 

REDERI A/B SATURNUS, 

Defcndant and Third 
Party Plaintiff, 

-against- 

INTERNATIONAL TERMINAL OPERATING 
CO., INC., 

Third-Party Defendant. 


Defendant and third-party plaintiff Rederi A/B 
Saturnus ("the shipowner") moves for an order pursuant to 
Rules 50(b) and 59, Fed. R. Civ. P., for judgment notwith- 
standing the verdict against it and in favor of plaintiff 
and third-party defendant respectively and for a new trial. 
Por the reasons which follow, the motion is denied. 

Plaintiff, a longshoreman, testified that a few 
minutes after he boarded defendant's vessel at Pier 21, 
Brooklyn, New York, on October 28, 1969, he slipped on some 
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grcaso on tlic dock near number 4 hatch, tripped on pallats: 
which had previously been placed on the deck and fell, 
sustaining an injury to the top of his rigiit shoulder. 

The shipowner contendcd that the accident never occurred 
and produced the Chief Mate of the vessel, Rune Stahl. 

Mr. Stahl testified that he was standing near where plain- 
tiff's accident is alleged to have occurred and that the 
plaintiff was "play acting" and had "faked" the accident. 

He further testified that he was responsible for safety 
aboard the vessel and that although he had walked around 
the number 4 hatch on several occasions shortly before the 
occurrence, he did not observe any grease on the deck. 

The question of whether the shipowner had breached 
its duty to furnish plaintiff with a safe place to work and 
to maintain the deck in a safe condition as well as the 
question of whether the third-party defendant had breached 
its warranty of workmanlike performance were issues of faet 
for the jury. They were submitted to the jury which resolved 
them against the shipowner and in favor of the plaintiff and 
the third-party defendant respectively. 

The jury chose to believe the plaintiff, and in 
a special verdict found the shipowner negligent and its 
negligence to be a proximate cause of the plaintiff’s ac- 
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cidont, lound the plaintiff was not neyligont and awardcd 
him $10,000 domagcs. In addition, the jury found that the 
shipowner did not establish its claim that tho third-party 
dcfendant had breached its warranty of workmanlike perform- 
ance. 

On a motion under Pule 50 (b), the Court is re- 
quired to view the evidence in the light most favorable 
to the parties other than the movant, in this case the 
plaintiff and third-party defendant, and the motion can 
only be granted if (1) there is a complete absence of 
probative evidence to support the jury's verdict, or (2) 
the evidence is so strongly and overwhelmingly in favor 
of the movant that reasonable and fair-minded men in the 
exercise of impartial judgment could not arrive at a verdict 
against the shipowner. Armstrong v. Commerce Tankers Coro .. 

423 F.2d 957, 959 (2d Cir.), cert. dcnied . 400 U.S. 833 (1970). 

In this case, the plaintiff's testimony, which the 
jury chose to believe, provides the probative evidence re- 
quired to support the jury's verdict. Nor can it be said 
that in this case the evidence is so strongly and overwhelm¬ 
ingly in ravor of the movant that reasonable and fair-minded 
men xn the exercise of impartial judgment could not arrive 
at the verdict which this jury reached. Under these cir- 
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cum.stanccs, the Court may not substitute it.s own judgment 
for that of the jury. I ntern ational T onni no 1 Operating Co ., 

Ine. v. N.V. Ncd erl. A merik Stoo mv. Maa ts, 393 U.S. 74 (1968); 
Atlantic f , Gu 1 f Stcv eJ ores, Inc . v. Ellerman Lines, Ltd . , 

369 U.S. 359 (1962); Armstrong v. Conurercc Tankern Corp ., 
supra . 

The shipowner also moves for a new trial pursuant 
to Rule 59, Fed. R. Civ. P., aryuing not only that the ver- 
dict is ayainst the wciyht of the evidence, which the Court 
rejeets for the reasons set forth above, but also that the 
Court erred in improperly instruetiny the jury and in admit- 
tiny evidence. The shipowner points to that portion of the • 

Court's charye relating to the Safety and Health Regulations 
for Longshoring. The Court, following Provenza v. American 
Export Lines, Inc ., 324 F.2d 660 (4th Cir. 1963), cert . 
denicd , 376 U.S. 952 (1964), charged that if the jury found 
that the third-party defendant violated the Regulations, 
their violation would render the vessel unseaworthy and if 
such unseaworthiness was the proximate cause of plaintiffs 
injury it would also render the defendant shipowner liable. 

The Court charged that if the jury found that the third-party 
defendant violated the Regulations such conduct by the third 
party defendant could also be found by the jury to constitute , 
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nogligence; and that if in tum thiu negligent conduet 
of the stevedore worc known, or by the exercise of reason- 
ablc care should havo boen known to the shipowner and such 
negligcncc of the stevedore was a proximate causo of plain- 
tiff's injury, then the sh.ipov.ner too would be liable to 
plaintiff on the additional ground of ncgligence. Later, 
in diseussing the shipowner's clnim against the third-party 
defendant, the Court charged that the shipowner contended 
that if it was found liable to the plaintiff, it would be 
because the third-party defendant breached its warranty 
of workmanlike performance, noting "[E]ssentially, the 
shipowner's claim is that ITO (the third-party defendant) 
was negligent." 

Although the Court believes its charge to have 
been correct, even assuming this portion of the charge to 
have been erroneous, the error was harmless inasmuch as the 
jury found that the plaintiff did not establish his claim 
that the vessel was in an unseaworthy condition and that 
the third-party defendant did not breach its warranty of 
workmanlike performance, i.e. , was not negligent. 

The erroneous admission of evidence is alleged to 
have occurred when the Court admitted the report of Doctor 
Magliato, a physician selected by the U.S. Department of 
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Ub °*' rCl “ tlVO ‘° "" »•'icl, l„. made of plalnllff 

in November, 1969. Such examinations aro authorizod by 

statuts, 33 u.b.c. S907. The admission of the report 

whose authcnticity was undisputed, was proper despito' 

the faet that Uoctor Ma.jliato was not present at trial 

and there was no opportunity to eross-examine him. Eee, 

2» U.S.C. §1732, White v. Zutell . 263 F.2d 613 (2d Cir 

1959), Medina v. Ericknon. 226 F.2d 475 (9th Cir. 1955,". 

— Grt * den •' 351 U.S. 912 (1956). 

The Court has considered the remainder of the 
defendant and third-party plaintiffs contentions and 

roiocts them. A=cordin g ly, the motion is in all respeots 
denied. 


It is so ordered. 
Dated: December 10, 1973 



i 
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rmTED STATFB OISTRICT COURT 
ROlfTRERN DISTRTCT OF NEW YORK 


PRANK BERNARDTNI, 


Plaintiff, 


-against- 


REDEPT A/B FATURNUS, 


Defendant and 3rd t 
narty plaintiff, 

• 
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TNTFRNATIONAI. TERMINAL OPFRA^TMO 
COMPANY, INC., 

3rd party defendant. : 


Beforr» s 
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APPEARANCES (continued) 

ALEXANDER ASH SCHWARTZ & COHEN 

Attorneys for Ird oarty defendant 
BY: ALBERT V. TESTA, Fsq. 


THE COURT: We will now beoin bv hearing the 
opening statements of counsel. 

Mr. Auslander. 

MR. AUSLANDER: If it please the Couifc, Mr. Stearns, 

Mr. Testa, Madam Foreman, ladies and gentlemen. 

Those of you who have sat on juries before or if 
you have even watched television and you have seen "Perry Masor" 
and ""Tie Defenders" and so forth — 

MR. TESTA: If your Honor please, I would like to 
hear Mr. Auslander. 

THE COURT: If you could keep your voice up a 
little louder. 

MR. AUSLANDER: I will try, your Honor. I have a 
little bit of a hoarseness. 

THE COURT: In that event, Mr. Testa, perhaps you 
would want to move over somewhat so you could hear Mr. Auslander. 

MR. AUSLANDEt». This is the opportunity for myself 
on behalf of my client, Mr. Rernardini, to aive you a little 
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bit of an idea of what this case is all about so that when 
you listan to the teetimony during the trial, you can piece 
together the evidence or whatever exhibits there might be 
and cret a complete picture o * what goes on because evidence 
doesn't always come in in a straight nurnerical order. 

This is, as the Judoe told you, - civil case. It 
i a a personal lury case. There was an accident that happened 
to Mr. Bernardini on October 28, 1969. Mr. Bernardini 
was a longshoreman, is a longshoreman. A longshoreman is 
one of those group of men who work on shipa to move cargo, 
eithet onto the shio or off the ship and usually they work 
in what is called a regular gang. Some 18 or 20 men, they go 
with the group to the pier and are assigned by the stevedore 
which is really the boss, the comnany, to various hatches or 
nolds which are these big storage compartments on the ship 
and they work there, either taking cargo out, putting cargo 
in. 

Soroetime, as is the case with Mr. Bernardini on 
^ctober 29, 1969, his regular gang did not have an assign- 
ment and in that situation, the individual longshoreman 
will go down to what is called the hiring hall and they will 
shaoe up, put in their cards or badges look ing for work and 
there in work, they will assign Five men to go here, ten 
men to go there, or whatever in that category and that is what 
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he did that morning. 


His regular crang did not have an assignment that 
day. He went to the hiring hall and they hired him to work 
as a hold maj-» in a stränge gana, different. gang, one that he 
was not working with and thev said the ship he is to he 
work 4 nq is in Brooklyn and he is to go there and he did. 

He came dovm to the oier and he checks in at the 
timekeeper's Office which is the nlace where they identify 
themselves and give in their badge and show their card that 
they are suppcsed to he workincr and th? timekeeper, if he has 
an opening two men short in this gang and one man short in 
that gang, he will say go over to hatch number four, Jack's 
gang, nilly's gang, whatever and report to the hatch hoss 
which is like the foreman, the guy in charge and you go down 
and work in the hold or whatever his assignment is. 

He may have heen a dock man, a deck man. Tn this 
situation he was a hold man. That was his normal iob working 
down in the ship. 

After he reported to the timekeeper's Office and 
they told him to go to hatch number four, he goes to this shi] 
that ho had never been on before and he walkn up the aangwav 
which in thi 3 ltttlo ladder or stairway leading from the pier 
to the 3hip and he gets on it and h" wnlks '»Ver to what he 
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helleves is hatch number four. 
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The hatch, if you can imagine it, might be shapred 
something similar to this table and it goes from the top 
deck all the way down and around the hatch is sort of like 
a wall. This is called the coaming, so from the deck which 
is the floor you are standing on, the open deck, you bave 
this wall that comes up in various heights on different ships. 

The reason for this basically is when the ship is 
at sea and it is a very bad day and thewaves come on the 
ship, this wall sort of acts as a preventer so the water 
won't slush down into the hatch and make the cargo wet or 
damage it and when they are at sea they have covers over the 
hatch and tarpaulins and so forth but when they are working 
cargo, this wbole area is open and the cargo can either come 
down or go out of this hatch. 

They have this coaming t*at can sometimes come up 
about this high. 

He comes onto the ship and if you can imagine this 
is the hatch although it is not quite as long as this is in 
scale, and he doesn't know where the ladder is to go from the 
top down to the bottom, on some of these ships you might 
have a ladder attached at the end of the hatch from the 
inslde going straight down and the loneshoreman will climb ovoi: 
It and start going down theladder to go down to the deck 
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below. 
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Sometimes they have what is called an escape lad- 
der which i9 an enclosed ladder in a different part of the 
deck that you open a door and you climb dovm theladder and 
it takes you down to the decks below. 

A t any rate, ho came over onto the ship, made a 
tura, came over and looked, didn't see the coaming but he 
sees another longshoreman standing on this side of the hatch 
in the deck area between the hatch and the rail. 

Mavbe T can show you a little better just for 
purposes of my presentation but as the Judge pointed out to 
you, this is not evidence and what is or what counsel roay 
say after is not evidence, it is just an aid for me to help 
you understand what our case is goincr to be about. 

Imagine if you will if you are looking dovm from 
a hnlicopter or seagull flying above the ship, this would be 
the open hatch. This is the rail that you would lean over if 
you were taking a cruise. '"his Is deck space. This is deck 
space on the other side of the hatch. This is also deck spac 
all around here. 

When a ship is tied up to the pier, to the dock, 
the side nearest the pier is called the inshore side and you 
will hear this expressbn during the course of the testimony. 

The other side, the water side is called the off- 
shore side. Tnshore, offshore. 
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when he came onto the ship, the gangway was soraé- 
where around here. He came onto the ship, came over and look^c 
for the ladder. The ladder sometimes is attached here, some- 
times in the corner, sometimes here, going down. At any ratej 
he couldn't see the ladder but he sees a man 3tanding here, 
a longshoreman, rigging a boom. That means ad-justing the boon^. 

The boom if you recall are these long poles or 
like little cranes that are on shins that lines hang from and 
that moves the cargo. They raise it up,swing it over to the 
dock and lower it again. 

Anywav, this man is pulling on a wire to get the 


i 


boom straightened out. 

Mr. Remardini walks over and says to him in 
substance, where is the ladder,this is number four hatch, 
number four gang, and the longshoreman says over there, 
meaning this general direction over here. 

Mr. Rernardini walks over, still doesn't see the 
ladder and now when he comes around here to the inshore side, 
he notices that there is another lonashoreman standing here. 
He decides to walk over and ask him whore the ladder is so 
he could get down and start going to work. 

This is not as is drawn to scale, but approximately 
somo ten feet, as he would tellyou from the corner where he 
made his turn, there wrre sone pallots. Pallets are wooden 
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Dlatforms, maybe six by eight. feet and these little plat- 

• 

i 

3 

forms are used for cargo to be put on and the platforro raay 

> ii 

4 

contain ten or fifteen boxes, whatever it may be, would be 


5 

tied to the lines and be lifted into the hatch and the erapty 


6 

pallets would come back out or vice versa. 


7 

In other words, it in uned to move the cargo 


8 

in, it doesn't come in one piece at a time. 


9 

They had lined up acrosn the deck some pallets 


10 

from the coaming stretched to the rail; one or two high and 


11 

eachpallet is maybe about eight inches off the ground from 


12 

the bottom to where the platform is. 


13 

The purpose they were being used for that date, yo* 


14 

would surmise, was for a deck man, one of the men who work 


15 

here to walk hack and forth over so he can, when the cargo 


16 

is beiug lifted from the hatch, he can look over this coaminc 


17 

and see when it is raady, then give a signal to a man work- 


18 

ing these winches which control the booms. 


19 

When he sees everything is okay, he will give the 


20 

signal, the men will use the machinery and the empty pallet 


21 

will come out and swing over to the dock. 


22 

The signalman or the deck man will then walk 


23 

over to the rail and when he sees the oallet oomlng down at 


24 

the right level, he will give another signal to the winch mai 


25 

who freguently cannot see what is going on on the dock 
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because he is at a different level and he will know when 
to start the machinery, raise it, lower it, whatever. 

This was like a little platform that was to be 
used by the deck man or signalman walkinq back and forth from 

this coaming to look down, everything okay, all right, raise 
it up. 

tt was raised up and brought over to tha dock. He 
walks across from the rail, yells hard, and they load it or 
unload, whatever they have to do and ho yells^ain, okay, bring 
it up and he walks across this platform, looks down into the 
hatch, sees the cargo come down and says all right, cut it 
off, and that is the job. 

VThen Mr. Bernardini came around this corner, tho.se 
oallets were obstructlng the deck. When he made the tum, 
instead of walking, he heard 3ome crackling or whipping 
sound from the boom and looked up to see if everything was 
okay because naturally that is a danoerous 3ituaation if a 
boom is going to drop or something and if you will picture 
in your mind walkina arotjm.l the coaming around this corner 
as he makes this tum, bang bang he hears this crackling, he 
looks up, everything ig okav and then right on top of hirv 
so to speak, before he bas a chance to do anything, he sees 
some qrease spots or oil npots on the deck and he tries to 
got around it but he is not ahle to and he slips, falls, trips 
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over the pallet, hits the eoaming and leans over and falls 
onto the deck and that is how the accident happened. 

He then got up. His jacket was ripped, his should« 
was bleeding inside. He had some scrapes. He left the 
ship and he went back to the timekeener and made out a 
report. 

The timekeeper sent him to the doctor and he starte 
gettir.g treatment from the doctor. 

We are clairaing in this case two theories of why 
we believe the ship owner was liable. 

One theory, we claim there was negligence and two, 
the ship was unseaworthy. 

These are two expressions that his Honor wili «-ell 
vou in detail what they mean but T think I am permitted just 
briefly to advise you that when we say that the ship was not 
seaworthy, we do not mean that it would sink if it goes to 
sea, that there are holos in the bottom or something like 


that. 


Seaworthy means that it was not a fit place to 


work, to walk, but there was an obligation owing to my clienl 
as a member of the stevodoro gang aboard that ship to have 
a safe place to walk, not to have a deck obstructed by 
pallets, not to have oil or grease onthe deck causing a 
dangerouH or hazardous condition of somebody that comes 
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onto it. 

As T said, followinq the accidant Mr. Bernardini 
went off the ship, went to the doctor, sent to the company 
doctor and he started to get treatment. The doctor after a 
period of time said go back to work now. 

Ili* shoulder was still bothering him so he con- 
tacted an attorney who sent hin to the Department of Labor 
who covers situations like this where he got another exam¬ 
ination by a doctor there who advised him to go back for 
further treatment to the company doctor. 

The company doctor took him back and gave him 
more treatnent so he was out of work approximately six 
weoks. 


Followinq his return to work in the winter, this 
is now December, the cold weather, the wet weather and the 
heavy work, his shoulder still bothered him and he was 
caused to lose some additional days which he will tell you 
about, because if he were working hard in the cold damp 
weather, when he woke up the next morning, his shoulder stifd 
fened up on him and he could not go in. 

He lost more time and was not paid his salary whilej 
he was out and to this day, his shoulder still hothers him 
and we will have, we will present to you his testimony and 
medical tostimonv from a doctor we sent him to for examinatid 
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who will come into court and tell you what he found and what 
he believes is wrong with the nan's shoulder. 

This is the plaintiffb story, this is his claim. 
Obviously we wouldn't be here tryinq the case unle3S the 
defendant said, I don't believe it. 

Tf the ship owner felt that we were one hundred 
oercent right we wouldn't be here. They have told us and 
we will tell you that they have an eye witness that 
the accident didn'thappen. I want you to listen carefully 
to whomever they bring in, what his motives might be, whether 
he is protecting anybodv, whether he is worried about anythimr. 

Tt is a pure question of fact in this case and it 
is for you to determine afterlistening to Mr. Rernardini, 
after ob 3 erving him, the type of man he is, a family man, 
never been involved with the police, never been convicted 
of a crime, whether he would fabricate a story like this, 
make up a claim like that, but I will talk to you more about 
that at the end of the case. 

Suffice it to say at this time, I ask youto 
keep an open mind, listen to the testimony, watch the wit- 
nesses and hopefully at the end, you will find in favor of 
my Client. 

Thank you verv much. 
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MR. STEARNS: Your Honor, Mr, Testa, Mr. Auslander, 
ladies and gentlemen. 

We are not here this morning discussing a case that 
has not been discussed bef^re and that has not been the sub- 
ject of so-called discoverY. We hav e had the opp >rtunity 
to take tho deposition of Mr. Bernardini. That istaken dovm 
in some 61 paaes in this book. It was testimony given by 
Mr. Bernardini in our offices in response to questions 
asked by me and it was given under oath. 

As Mr. Auslander indicates, we do have an eye 
witness, not a man who claims to be an eye witness but an 
eye witness to this accident and his testimony will be hoard 
live by you in Court today. 

To get back to what Mr. Auslander has said, he has 
indicated to you in his opening that Mr. Bernardini came on 
the Svensksund earjy in the morning on Oetober 28, 1969, 
came up the gangwav and got onto the so-called main deck of 
the shio. 

That is just the top area of the ship. 

He then according to Mr. Auslander and according 
to his deposition testimony and I think there will be some 
discrepancies, proceeded in an aft direction. 

In other words, he went to the aft end of the ship 
the stern which is back here hecause he said he had been 
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assigned to the number four hatch. »rhe number four hatch is 
one of the hatches after the so-called midshiphouse. 

The midshiphouse would apnear here in this diagram 
and that is the superstructure of the ship, where the ship's 
officers and the ship's crew live. 

Many of you have seen cargo ships and I believe 
you are familiar iwth that. 

Again, this is a view looking straight down. 

He said he got off the gangway and walked over to 
the number four hatch. At that point according to what he 
testified at his deposition, he saw a man standing there on 
the inshore side. He claims to have had a brief conversation 
with this man and then to have walked to the offshore side 
by walking across the ship in this direction as the line 
indicates. 

He then says that he saw another longshoreman 
working, rigging the booms. The booms are the long spars 
or poles that are used in the handling of cargo. That is really 
a little bit irrelevant to what we are discussing here. 


That is whatthis man according to the plaintiff 


was doing. 


TIe then proceeded aft, according to his deposition, 
in this direction looking for a hatch ladder. He was looking 
f °r the ladder to get down into the hold of the ship. 
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The cargo shiD has a larqe cargo compartment 
comprised of two deck*. He had to go down to work in the 
hold. This man has worked as a longshoreman and a s a 

hold man, one of the men that goes down into the hold of the 
ship for 25 years. 

He testified he was looking for the ladder into 
the hold. As Mr. Auslander indicated, there are generally 
two kinds. There are ladders that are attached to the inside 
of the coaming which is represented by the scjuare and then 
there are escape hatch ladders. This ship happened to have 
had an escape hatch ladder. We will show you where this 
escape hatch ladder was. It was at the beginning of this 
marfs journey. 

There was no reason for him to walk across the ship 


to talk to the longshore man, there was no reason for him 
to walk aft, there was no reason for him to walk behind and 
there was no reason for him to walk forward because the 
escape hatch ladder leading into the hold was here on the 
forward end of the hatch. 

It was there and it was obvious to him and he 
says that he asked somebody where the ladder was and he began 
this journey around the complete area of the hatch, keeping the 
hatch coaminrr to his left as he went all the way around 
looking for this ladder. 


25 
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That in a little bit eontradictory because the 
line has been drawn to here and it would indicate that Mr. 
Bernardini at least is wasting a considerable amount of time 
in makinq this journey when he is goinq back. 

Apparently, as he tentifies, he missed this ladder 
but his claim is that he was lookinq for it, 

Mso at his deposition, he testified as he was 
walkinq forward with the coaraing on his lefthand side and 
the ship’8 rail on his right, he is walkinq forward and as he 
beqan walkinq forward, he saw grease snöts on the deck of 
the ship. 

He testified at his deposition that he then beqan to 
dodge these grease spots and he said he was using tippy-toe 
steps to do so but somehow he mis-stepped, he stepped with 
his left foot, he testified to this, and fell forward onto the 
pallets. 

There is no testimony from Mr. Bernardini in 61 
nages of his transcript about anv slio and trip. Slip and tiip 
as Mr. Auslander so ardently described it. 

Aqain as I understand it, as I read the man's 
testimony, he said he slipped and he fell forward and he 
laid down. 

Ho claimed walkina forward with the coaminq on his 
lefthand side that somehow he struck his right shoulder aqaiist 
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tho coamin <7 on his left. We wlll have to listen very eare— 
fully to his testimonv on that point to understand how that is 
physicallv oossible. 

Mr. Auslander says there was a man here and that 
this man was a longshoreman. Mr. Rernardini testified that 
the man was tbe ship’s mate. He also testified he was ten 
or J 5 feet away from him. He alsotestified that he was 
watching me, the mate was v/atching Mr. Rernardini and Mr. 
Bemardini volunteered that the mate will sav that I did not 
fall and the mate will say exactly that. 

The man was noi with his recrular gang, he claims 
not to have been on the ship before, he is making thls grand 
tour of the number i our hatch looking for a hatch ladder that 
he should have seen iromediately with respect to the 25 years 
he has been doing this type of work. 

He walks forward with tho coaming on his left. He 
somehow »lins stricking his left shoulder. 

Listen oarefully to all the petty, small, tiny 
details of Mr. Rernardini's testimony. 

As Mr. Au^Éander conceded, Mr. Rernardini that he 
had an accident and the mate will tectify that Mr. Rernardini 
laid dovn on th % oa.llets and complained of having an ac¬ 
cident. 

This is a distaste^ul kind of confrontation for me. 
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distas.eful as far as the case has produced thus far. 

THE COITOT: The comments are unnecessary and I would 

ask the jury to disregard them and I would trust from this 

POint on, no counsel makes any reference to hls own personal 
viewa. 

MR. STEARNS t Tn this kind of oonfliet, one man 
»yys one thing, another man s.ys another. It is extremely 
Important to pay attention to the detaila because the yer- 
ification of who i, telling the truth, will come from the 
details, the small facts, the physical arrangement of the 
ship, the small facts ahout why, for example, Mr. Bernardini 
vas walkino all the way around the ship for somethin, th.t 
vas richt in front of him when he firet got on the ship, the 
small fact as to can a man slip then trip, the small fact th.t 
if a man trips, fall» forward and he testified at his dep- 
ositio. he fell forward, how he could strike hls rlght 
shoulder against somethlng to hls left. The man al.o t.sti- 
fied he had grease on hi, jacket. There is no testimony 
that there will be any grease on the pallets — 

MR. AUSLANDERr Your Honor, this would nore proper- 
ly be said in summation rather than opening statement. 

THF cotniT . i nermitted you some leeway and I will 
<1o the same to your cclleaoue. 

MR. STKARVS: Tho firat question here ie what abouJ 


I 
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this claimed accident? fhe second question and the only 
mean 3 to approach this as is and to go no further with this 

I 

because it is better if it comes from the witnesses is to pay 
attention to the small details of this and consider very 
carefully the testimonv you will hear. 

Thank you. 

MR. TBSTAi Your Honor, Mr. Auslander, Mr. Stearns 
and ladies and qentlemen of the jury. 

You have heard two versions of how an accident 
allegedly happened here and after having heerd Mr. Auslander 
and after having heard Mr. Stearns, you may very well be 
»»ond er ing why I am here and why ray Client, International 
Terminal Operating Oompany is in this caseSb all. 

My client has been wondering that same thing ever 
since the case started, but everybodv has a right to bring 
® lawsuit and Mr. Bemardini had a right to bring a lawsuit - - 
not a right, but everybody can sue somebody if they feel an 
accident has haopened and he brought a lawsuit and the ship 
owner in this case has brought my client in as a third party 
defendant and while Judge Ward used these terms, I want to 
be sure that you absolutely understanu what this means. 

Actually there are tvro lawsuits here. 

Mr. Bemardini is solely and only suing the ship 

ovmer in this ca^fe. It is a name that is a little difficult 

| 
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to pronounce so I will not try to pronounce it r but he is onlj 
suing the ship owner in this case, he is not suing roy 
Client, International Terminal Operating Company. 

He is not lookino to my client for money. He is 
not making any claim by my client. He was working for my 
client at the time this accident hanpened. He was working as 
a longshoreman for — I want to refer to my client as ITO. 

It is easier to say. 

He was employed by ITO as a longshoreraan. ITO is 
a contract stevedore and we agreed to load or unload this 
situation whatever the situation is but it is not important. 
According to what Mr. Bernardini said, he nover got to this 
point, but that is all we agreed to do whatever the situation 

may have beon in this particujar case. 

I want vou to bear in mind that there are two 
separate and distinct lawsuits here and you are going to have 

to distinguish between them. 

In case number one, Mr. Bernardini is suing the 
ship owners on the theory of negligence and ship unworthi- 
ness. He is saying ycur shin was negligent and your ship wa 
unseaworthy, for the reason Mr. Auslander gave you, allegedl 
there was SO me oil <?reane on the deck when he slipped on 
and Mr. Stearns is denying this, he says our ship is not 
seaworthv and was nct nealigent and he said he will bring a 
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wltness to tell you this accident never happened, that this 
rnan didn't slip, he didn*t fall, he didn't trip. He just cam^ 
along and looked around to see if anybody was watching 
then laid down on top of these pallets and started complainin^ 
about havina had an accident. 

So, he is hear defending the claim by Mr. 

Bernardini against the ship owner saying there was no neg- 
licrence, there was no unseaworthiness, in fact there was no 
accident of any kind and that is case number one. 

Case number two is a situation wherein the ship 
owner has bro jh!: my client into the case on an entirelv dif-| 
ferent legal principle, and he is saying while he is def¬ 
ending this first action, he is saying there is no negligencej 
no unseaworthiness, no accident ever happened, therefore you 
Mr. Bernardini are not entitled to any money and he is also 
saving if bv anv chance you gentlemen and ladies of the jury 
should believe Mr. Bernardini's story that sone kind of an 
accident did happen, that he is entitled, that is, if you, 
member8 of the jury decide that Mr. Bernardini is entitled tcj 
sona money from the ship owner, that the ship owner is 
entitled to get that money back from m/ client the stevedore 
and i8 to you right now the ship owner, if you should decide 
that an accident did happen here and if you should decide 
that Mr. Bernardini is entitled to anything from the ship 
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owner, the ship ownor is not entitled to get that raoney back 
frott from mv Client and there is a verv qood reason for it 
beoause it is our ?ontention and our pt ition in this case 
that we performed our eontract, we had a contract to either 
load or unload this ship, whatever the evidence shows here 
and we did it. 

Ne did it ina workmanlike manner and we are not 
responsible, if you believe Mr. Bernardini's version cf 
how the accident happened, we are not responsible for any con 
dition which may have caused this accident. 

It is our position that we did not do or fail to 
do anythinn which in any manner, shape or form, contributed 
to the happening of this accident. We are not responsible 
for this ship or the condition of its d»cks or anything 
about it. We were there for the sole and only purpose to 
either put cargo in the ship or take it out. 

MR. STEARNS: tan I ob}ect to Mr. Testa telling 
the iury whatthe stevedores' obligations were, the circum- 
stances about which there is a great deal said in the law. 

THE COURT: It does go over but I suppose he is 
right. Kach of you has tade some reference to legal prin™ 
clples. Lat me suggest that the ma>;ter of legal principles, 
whJle it is adverted to hv counsol, is a matter which is with- 
in the Court'3 province and I will at the conclusion of the 
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case instruct you as to the law. 

I think it is alwavs difficult for counsel when 
thev are makino their statements, whether opening statements 
or closing statements to completely ignore the law and there- 
fore I don't cut thera off unless they dwell extensively on 
the matter. 

Certainly so far Mr. Testa has not dwelled ex¬ 
tensively on matters of law and I am sure he will not. 

MT? . TESTA: It is ray intention merely to State the 
stevedores' oosition in this case and the stevedores* con- 
tention and to make cleir to the jury why we feel, I feel and 
my client feels we should not be in this case because we feel 
there is no resoonsibility on the part of the stevedore. 

Now, you have two separate and distinct lawsuits 
here # nuraber one. More than that, you have a very Sharp 
question of credibility in this case ard you ladies and gen- 
tlenen are goincr to have to decide this case soleV 1 only 
on the basis of credibility. There may be a docutert or two 
in the case hut it will hoil down to whose word do you want 
to believe. 

Do you want to believe Hr. Dernardini's version of 
the story or the ship's officer who Mr. Stearns tells you 
will come in and sav no accident over hapnened at all. 

This Is a guestion of credibility. We veren't 
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2 

there, you veren’t there, so you are going to have to 


3 

decide this just by listening tc these two versions of this 


4 

story. 


5 

You will have to listen to Mr. Bernardini firat the 

n 

6 

the ship’s officer. 


7 

How do you do this? You watch the man as he tes- 


8 

tifies. He is going to be under oath and you listen to the 


9 

manner which he says something happened and you judge him 


10 

and you evaluate his testimony as against the background of 


11 

all the facts, all the other facts that you will hear in this 


12 

case, then you will have to decide whether you want to believ 

e 

13 

Mr. Bernardini that an accident ahppened the way he said it 


14 

happened, or whether vou want to believe the ship's officer 


15 

that no acoident ever happened at all of any kind. 


16 

Obviously if you believe the ship's officer that 


17 

no accident happened at all, if the man just went in there 


18 

and laid down on the pallet and made up this whola thing out 


19 

of whole cloth, ohviously he Is not entitled to anything anc 


20 

you should come in andbring in a verdict for the defendant an 

d 

21 

not give him anything. 


22 

v?e are not here to decide whether to believe cases, 


23 

we are here to decide whether there was an actual accident 


24 

or something. 


25 

Even if you believe M r. Bernardini's story, it is 
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our position that we are not involved in tfiis case. This is 
a fight between Mr. Bemardini and the ship owner. 

There was testimony by Mr. Bemardini as Mr. Stearns 
nointed out to you and in his own testimony he said when he 
reported this accident, he didn't tell anybody that he 
slipped on oil or grease. He ays this right in his examin¬ 
ation before trial. 

This in an accident report in this case that doesn't 
make any mention of oil and grease. 

Just bear this in mind. These are all Uttle things, 
but bear in mind when an accident happens and you report 
something, you usually tell exactly what happened and when 
you add up allthese little things, it will be for you to 
decide vhether there was any oil and crease, whether 
in fact an accident of any kind happened or not, so I want 
you to just listen carefully to Mr. Bemardini, to the ship's 
officer and any other witnesses that you hear in this case. 

^ the end of the case T will get a chance tocome 
back and talk to you again. 

There is only one other thing I want to point out 
to you. At this time we spöke to you in a certain order. 

Mr. Auslander spöke to you first, Mr. Stearns second and 1 
sooke to you third and that i3 because the plaintiff, Mr. 
Bemardini has the burden of proof. He has the burden of 
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provin»? the claim he is mak ing as aqainst the ship owner and 
the ship owner has the same burden of proving their claim 
and see whether or not Mr. hernardini sustained his burden of 
proof or whether the ship owner has and evaluate the test- 
imony. 

At the end of the case we will come back to talk 
to you acrain. 

Thank you very much. 

THR COURT: Thanlc you, Mr. Testa. 

Ladies and gentlemen, you have now heard the open- 
ing statements of all three counsel. The next stage in the 
trial is the matter of the taking of testimony and the intjro- 
duction of exhibits. 

I note it is now ten mim'tes of one. It was roy 
intention to take our luncheon recess at 1:00 p.m. However, 

1 could not fail to note during the opening statements of 
counsel there was some fairly audible music which was coming 
from outside of the courtroora and I commend the jurors for 

s 

the close attention they paid to counsel. 

The music as I understand it relätes to the opening 
of the adloining police headquarters and I have been listen- 
ing as you have, at leant partial hearing, to the music. 

My suggestion, since the music appears to be get¬ 
ting louder is that we advance our luncheon recess from 1:00 
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until ten rainutes of one. Al«o I might add, thia neighbor- 
hood may be somevhat more crowded during the luncheon hour 
because of the Deople coraing for the dedication of the ad¬ 
jö in inq police headquarters. 

In view of that fact, I will receas the trial now 

at about nine minutes to one and ask youto have your lunch 
and to retum here at 2:00 when we will begin the taking of 

testimonv. 

May I suggest as you go to lunch that you not dis- 
cuss the case with anyone or remain within the hearing of 
anyone discussing the case. You are to discuss the case 
only after it has been submitted to you and you deliberate 
uoon it in the jury room. Please keep an open mind and 
retum here promptly so we mav begin the taking of testimonv 

at 2:00. 

(Luncheon recess.) 


SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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2 

JFTERNOON CESSION 

3 

2:00 p.m. 

4 

(Tn open court - jury present.) 

5 

THE COURT: Grod afternoon ladies and gentlemen. 

6 

You may proceed. 

7 

MR. AUSLANDER: Mr. Bernardinl. 

8 

FRANK BERNARDINI, having 

i 

9 

been first duly sworn, was examined and testified as 

10 

follows: 

11 

THE COURT: You may proceed, Mr. Auslander. 

12 

DIRECT EXAMINATION 

13 

BY MR. AUSLANDER: 

14 

0 Mr. Bernardinl, how old are you, sir? 

15 

A 43. 

16 

Q Are you married? 

17 

A Married and two children. 

18 

Q How old are they? 

19 

MR. TESTA: It is objectionable, if your Honor 

20 

please. I don't see any relevancy with respect to this line 

21 

of guestioning, concerning children. 

22 

THE COURT: Overruled. The question has been 

23 

asked and answared. 

24 

Q You llve with your wife and support your wife and 

25 

children? 
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A Yes. 


Bernardini - direct 


29 


O Mr. Bernardini, have you ever been convicted of 
a crime? 

A No. 

MR. TESTA: If your Honor please, I can’t hear the 

witness. 

THE COURT: Would you please from this point on 

keep your voice up. If you are speakino in sentences, don’t 

your voice at the end of the sentence. Not only do you 
want your own counsel to hear, but we want all the members of 
the jury to hear and the other attorneys as well. 

0 Do you have a speech problem? 

A Yes. 

o What is that problem? 

A I am a little nervous once in a while. 

0 You stutter? 

A Stutter, yes. 

0 Stämmer? 

A Yes. 

0 How lonq have you had this? 

A Since about 1940. 

o Have you evor been a courtroom hefore? 

A No. 

O How far did you <70 to school? 

SOUTHERN DISTRICT COURT RERORTERS. U.S. COURTHOUSE 
FOI FV SOIIARF NEW VORK N.Y. CO 7-WIO 
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rkk Bemardini - direct 30 

i 

1 

1 

2 

A Ninth grade. 


3 

0 Then did you go to work? 


4 

A Yes. 


5 

0 Were you in the Armed Forces of the United States? 


6 

A The army, yes. 


7 

Q When was this? 


8 

A In 1947. 


9 

0 What kind of discharge did you get? 


10 

A Medical discharge for my stuttering. 


11 

o What do vou do for a living? 


12 

A Iiongshoreman. 


13 

Q Hov? long have you been a longshoreman? 


14 

A Since 1946. 


15 

0 ,Since 1946 until now, have you had any other kind of 


16 

job othfer than a longnhoreman? 

1 

17 

A No other job. 


18 

0 when vou work as a longshoreman, what kind of job 


19 

V 

do you have? 


20 

A Down the hold. I am a hold man. 


21 

0 And t..at means that you work inside the ship loading 


22 

and unloading cargo? 


23 

A Right. 


24 

0 Are you a nember of a regular gang? 


25 

A Yes. 



SOUTHERN OISTRICT COURT RERORTERS. U.S. COURTMOUSE 

1 









23 

24 

25 


79a 

rkk Bernardini - direct 31 

0 Are you a meraber of a regular gang now? 

A Yes. 

Q What: is that gang's name? 

A Anglo — I don't know his last name too good. 

0 Just relax, Mr. Bernardini and be ealm. 

Back in 1969, wc *re you a rn omber of the same gang? 
A Yes. 


Q On October 28, were you a member of the gang at 
thattime? 

A In that gang, no. 

0 On that day, did your gang have any work? 

A We had no orders that day. 

0 S'* what did you do that morning? 

A I went to the hiring hall to get hired. 

Q What was the purpose of going to the hiring hall? 

A ' To work. 

0 To shape up? 

v 

A To shape up. 

- 

0 Are you told the night before that your gang isn't 

i 

going to have work? 

A Yes. 

0 When you go to shape up, are you then assigned to 

different oangs, difforent piers than vou normally worked? 

A You had to go to the hall and shape up. 


soutmerr oistrict court reporters, o..*, courthouse 
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O When you went to tho hiring hall, were you given 
a lob? 

A Yes. 

0 where did they tell you to go? 

A TTO. 


0 Where did thev tell you to go to ITO? 

A I was hired for the whole job. 

Q What pier? 

A 21 Street, Brooklyn. 

0 Just relax. When you got to the pler at 21 Street, 
did you go to the timekeeper's Office? 

A T went to the timekeeper*s Office. 

O Did you s*iow him your card? 

A I had my hiring card. 

O What did he tell you to do? 

A To go to number four hatch. 

0 On board the Svensksund? 


A Yes. 

. Q When you got to the ship, how did you goaboard? 
A T went up the gangwav, then I went left. Then I 

was lookincr for the .ladder. 

O When you got on the deck, did you go to what you 
thought was number four hatch? 

A Yes. 


»OUTMIAN DISTFIICT COUAT AtAOMTCftt. O.». COURTHOUSC 
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Bemardini - direct 


33 


0 Had you ever been on that ship before? 

A Never. 

Q Have you ever been on since? 

A No. 

0 When you got to this hatch, was there a coaming 
around it? 

A Yes, a high coaming. 

Q Approximately how hiqh did the coaming go from the 

deck? 

A Three faet probably, roughly three feet high. 

Q Show us on your body about how high. 

MR. STEARNS: T don't think that is necessary. 

THE COURTr Nor do I. I think th® jurors can 
visualize three fset with the average man being in the 
neighborhood of five and a half to six feet. 

THE WITNESS: About three, four feet. 

THE COURT: The witness just said something. 

THE WITNESS: It is roughly three, four feet. It 
is up to hem It is hard to see over the deck. 

THE COURT: The witness has indicated that the 
coaming came up to his chest. 

O And this coaming is sort of like a wall around the 
hatch opening? 

A The whole hatch, right. 


SOUTHERN OltTRICT COURT REPORTER!. U.t. COURTNOUSC 
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rJck Berrardini - direct 34 


2 

0 When you came over there, were you looking for the 


3 

ladder to go down into the hatch? 


4 

A Right, to get into the hatch. 


5 

MR. TESTA: Your Honor — 


6 

THE COURTs Yes. From this point on I assume the 


7 

objection Ib to leading, is that correct? 

1 

8 

MR. TESTA: Yes. 


9 

THE CCURT: T have bc-en listening and I have c-on- 

: 

10 

sidered the matter up to now introduction but from this 


11 

rx>int on, I will ask counsel to carefully frame hia guestions 


12 

ao he doesn't lead the witness. 

1 


13 

O When you *irst came over to the coaming or the 


14 

hatch, what part c. the hatch did you walk over to? 


15 

A To the left. 


16 

Q Would that he where my finger is on t!*.is diagram 


17 

on the blackboard? 


18 

MR. STEARNS: Objection to the form of the gues- 


19 

tion, leading. 


20 

THE COURT: Perhaps if the witneso would be per- 


21 

raitted to step down and trace his path on the board, that 


22 

might be easier rather than you do it and lead him. 


23 

Is that satisfactory? 


24 

MR. AUSLANBER: Yes. 


25 

Tust for the record, your rtonor, may I indicate 
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r,c * Bernardini - direct 35 I 

this diagram verbalXy? 

MR. TKSTAr If your Hönor please, I think lf counsel 
drev* a small diaerram and marked it. 

Tfrr COöRT: That can be done later on. A large 
diagram will be helpful to the jury so they aan see. Then 
if you wish to prepare, either counsel wishes to prepare a 
small diagram which can then be marked as an exhibit, I will 
entertain that offer at the time it is made but I think for 
the jury's purposes, it is best they see the matter them- 
selves. 

0 This area down here in the lower part of the dia¬ 
gram, would that be the pier, th* dock? 

A That is the pier. This is the gangway over here. 

0 The ladder on therighthand side, that is the gano- 
way goina from the pier to the sh.lp? 

A Yes. 

O And this side of the ship, would that oe what is 
called the inshore side? 

A The inshore side. 


gram? 


And this side of the ship at the top of the dia- 


The offshore. 


O And this sguare inthe middle? 

A That is the coaming. 
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Q This line around it? 

A Right. 

0 Show us when you got oft the gangway, in what dir- 
ection you first walked? 

A When I got off the gangway T walked o my left. 

THE COURT: Try to keer your voice up. 

MR. STEARNS: And with a piece of chalk. 

THE COURT If you WOUld. 

A I walked over here. There was a man over here — 

0 When you first came over here, did you look down 

into the hatch? 

A I looked over and T couldn’t see the hatch. 

MR. TESTA: Your Honor, in order that the record 
may be straight, instead of saying here and where, oav» we 
indicate where this narticular SDOt ia that the witness has 
referred to as "h .e"? 

*0 When you valkod over to this portion which we will 
ca 11 the inshore comer of the hatch. 

MR. TESTA: That is the forward. 

THE COURT: Forward starboard comer of the hatch. 

Am I correct that looking to the right of this 
diagram, vou are looking forward on the vessel? 

MR. AUSTANDER: That is right. 

THE COURT: Am - correct, Mr. Bernardini, when you 
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aot off the gangway, you walked left toward thenumber four 


hatch nnrl you arrived at the forward starboard corner of the 


hatch? 


THF WITNFRS: Rlght. 


THR COtrnT: Would you proceed to describe what 


h&pponed after that? 


° When you got to this portion at the forward star¬ 


board corner of the hatch, did you look into the hatch for 


the ladder? 


A Yes. I couldn't see the ladder. 


THF COURT: Keep your voice tip so the jurors can 


hear you. 


o When you sav you couldn*t see the ladder, what did 


vou do then? 


There was a man over there rigging up. 


when you say over there, are vou indicating — 


The offshore side. 


The off3hore side of the hatch? 


And you scw e. mar. rigging up? 


Yes. 


0 What do you mean? 


A He was rigging up the boom. The boom was offshore 


too much ot he had to go on tcp of the hoom. 


SOUTHERN OISTRICT COURT REPORTERS. U.J. CCURfMOUSE 


•gr- 











86a 


rkfc Bemardini - direct 38 

Q What did you see hiw doing with his handa? 

A Pulling lines. 

0 And you say you walked over to thin man? 

A Right. 

0 And this flgure here, would that just about desig¬ 
nats where the man was standing? 

A Roughly. 

0 That figurs was on the offshore port side of the 
hatch near the forward portion of the hatch? 

THE COURT: About how far was the man from the 
forward edge of the hatch? 

THE WITNESS: About 15 feet, ten feet. 

0 Eid you have a conversation with that man? 

A I asked him where is the ladder and he said on the 
other side and he pointed. 

Q Where did he point generally? 

A He oointed this way. 

0 Show us on the diagram approximately where he 
pointed? 

A He pointed over there. He was riggiig up. 

THE COTTP.T: Let the record show that the wJtness 
by hand motion indieated in the direction of the aft star- 
board oortion of the hatch. 

MR. TESTA: If your Honor Dlease, I think he 
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indicated the starboard side in the middle, not the aft 


Dortion. 


THE COURT: Could you put an X please where the man 


pointed? 


THE WITNESS: He waived to this »ide. 

THE ''OtTRT: Put an X in tha direction in which 


he waived. 

The witness has made an X on the starboard side 
of the hatch r little forward of the after portion of the hatc 
on the inshore side. 

Q After he waived in this general direction,what 
did you do next? 

A Then I kept walking. 

o Show us the direction that you walked? 

A I kept walking. 

THF. COTJRT: The witness indicates he walked aft 
on the offshore side of the deck, is that oorrect? 

THE WTTEMSS: Right. 

0 Then what did you do? 

A I continued walking. I 

o Now you are walking across the ship toward the 

inshore slde? 

A I was lookina for the ladder. When I went over the 
T didn't see no ladder, there wasn't a ladder there — 
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f 

MR. TESTA: Can we have the witness indicate the 
course he took bahind the number four hatch? 

THE COURT: If you would draw a line wl^h the 
chalk, startine up there where the man was standing and trace 
the pathyou took as you walked. 

THE WITNESS: I didn*t see no ladder there then I 
saw somehody over here. 

0 When you say over here, where are you referring? 

A He was about over here. 

0 Make a circle. 

MR. AtJSIANDER: May I erase my former figure? 

MP. TESTA: Can we have the record show where that 

circle is? 

o The circle is approximately on the inshore side 
of the hatch around the middle, although this isn't drawn to 
scale obvioualy. 

THE COURT: In anv event you saw a nian standing at 
the point which you marked with a circle? 

THE IWTHESS: Right. 

Q When you saw that man, what was your intantion? 

A To ask him where the ladder was. T continued 
walking and T heard a noise with the boom. 

o where were you when you heard the noise with the 

boom? 
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A I was just about maklng a turn. 

Q What did you do when you heard the nois* with the 

boom? 

THE COUHT: Would you mark the point you were at 
when you heard the nois* of th* boom with a letter Y. 

The witness has indicated a point at the aft star- 
board corner of the hatch on the inshore side. 

Q When you heard that noise, what did you do? 

A I looked over there at the boom. 

0 Which directiondid you look? 

A Across the hatch offshore. 

Q What is the purpose of lookinq there? 

A Because I heard the noise from the boom. 

0 What did you do then after youheard the noise of 
the boom and looked in that direction? 

A I looked over there and I saw that everything was 

all right then I continued walking. As soon as I walked a 
little more I saw somo grease and when I saw it, it was too 
late. I was dodging and I tripped and I slipped over here 
on the pallet and spinned around and hit my right shoulder 
on the corner. 

Q Would you please mak* believe that this table is 
th* aft end of the hatch and make believe, if you were, that 
you wor* maklng this journey around the hatch and you were ther 
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going to start going forward towards where this man, the cir- 
cle is located on the diagram on the inshore side. 

Would you show the jury please how you walked, how 
you made your turo, the sound thatfyou heard, the way you 
looked and how you continued to proceed and had your accident? 

A I was walking — 

MR. STEARNS: Indicating he is walking around the 
table with the coaming at his iramediate lefthand? 

A I heard a crackle. I looked. 

p 

THE COURT: At the point you heard the noise, which 
direction were you facing, were you facing forward or sorae 
other way? 

THE WITNESS: Forward. I was just making the turn 
when I heard the noise, when the falls are made tight it 
rattles to take a little lack £ n t ^ e guidelines. 

THE COURT: You were making a turn around the aft 
end of the hatch to go forward? 

THE WITNESS: Right, to find the ladder. 

0 Continue. 

A When I came back there was sorae grease there. I 
saw it too late and I tried .j dodge it. 

MR. TESTA: Can we get an exact location? 

THE COURT: I think that is really for cross exam¬ 
ination. 
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Q Just continue if you would, how you came around. 

We interrupted you at the moment where yna came around, you 
heard the noise, you say you looked up then you continued? 

A I continued walking. Then when I looked down it 

i 

was too late, there was some grease there and I slipped and 
when I hit the pallet I spinned on the pallet and hit my right 
should^r on the coaming. 

Q Did you fall on Ihe pallet? 

A I fell on the pallet. 

0 Would you describe what the pallet is? What is a 
pallet? 

A It is where they put cargo on. 

0 To put cargo on? 

A Right. 

Q Approximately what is the site of a pallet? 

A An average site is about four by six average. 

0 About how high off the ground or deck would be the 

top of the pallet? 

A One pallet should be maybe six inches high, six to 
eight inches high, roughly. 

Q Where did you see these pallets extend from, from 
where to where? 

A From the coaming to the side of the ship. 

Q Are you indicating the coaming on the inshore side? 
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A To the railing. 

q Approximately where it is shown in this diagram? 

A Right. 

Q About how many palleta did you see there? 

A Roughly 9ix to eight pallets. 

Q Were they one alongside each other or howvere they 
arranged? 

A Some were one high and the rest were two high. 

Q One on top of another? 

A Yes. 

q What were these pallets used for in the position 
that they were on the deck as you saw it that rcorning? 

A The coaming on the ahip was too high so they put 

the pallets there so the man can look into the hold. 

Q What was that man? 

A The man on the deck. 

Q Does he have a title or name? 

A Ves. 

Q -Jghat^ was it? 

A Gangway man. - 

q Is that the same as signal man? 

A Signal man. The same. 

t 

0 What is his iob? 

A Hls job is to walk to the hold of the ship and the 
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•ide of the ahip where to pick up the pallats and how to 
load the pallets. 

Q Is his job to give signals to the winch operators? 

A To tha winch men, right. 

Q When to raise or lowar? 

A Pick up the cargo or lover the cargo. 

Q After you fell onto the pallet and struck vour 

shoulder, what did you do? 

A I hollered to the mater ovar there that I just fall 
and he said all right. Walt over there and I will call some- 
body. 


Q Did somebody come? 

A Yes. 

Q Who was it? 

A The foreman of the ship. The foreman. 

° What if anything did you feel at that time 

A My shoulder was swollen. It was ve<ry swollen. A 
lot of blood was on it. 

Q Did you have any pain? 

A A lot of pain. 

Q What portion of your body? 

A Tha top of ray right shoulder. 

0 Did you taka a look at tha deck again whare you say 

you fiad slipped, after you got up from the pallets? 


? 
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2 

A 

I was too nervous to do anything after that, I was 

3 

too nervous. 

4 

Q 

T am askinq did you look at the deck? 

5 

A 

Later on, yes. 

6 

Q 

What did you sce? 

7 


MR. TESTA: Objection. 

8 


THE COURT: What is the objection? 

9 


MR. TESTA: As to what he saw afterwards and where 

10 

he saw 

it. 

11 


THE COURT: I will overrule the objection. I will 

12 

pennit 

you to inquire on cross examination. 

13 


You are lying on the deck. You fell ffid hurt your 

14 

right 

shoulder. 

15 


THE WITNESS: Right. 

16 


THE COURT: Did there corae a time when you got up? 

17 


T1IE WITNESS: I got up after that and I went to the 

18 

timekeeper*s office. 

19 


THE COURT: Between the timeyou got up and the time 

20 

you went to the timekeeper's office, did you look at the 

21 

deck? 


22 


THE WITNESS: After a while, yes. 

23 


THE COURT: You raay proceed. 

24 

• 

MR. TESTA: If your Honor please, I would object 

25 

to when he says after a while unless there is some time 

1 | 
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element. 

MR. AUSLANDER: I wlll go into that. 

Q After you fell and you are lying on the pallets, 

you say you got up? 

A Right. 

Q Just yes or no f dld you look at the deck where you 

# 

say you slipped? 

A Yes. 

C How long after you fell was it that you looked at 
the deck? 

A A couple of minutes. 

Q When you looked at the deck, what did you see? 

A The heel marks of oil and stuff on deck. 

Q Heel marks in the oil? 

A And grease. 

Q Hhat did tlle heel marks look like? 

A Like there was a lump of grease that sontebody put 
their heel on or slipped cnit. 

Q What was the color of the deck? 

A Oark. 

0 Gray, black, brown? 

A Gray, I think. 

0 What was the color of the grease or oil? 

A It was a light color grease. When you splatter, it 
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is hard to see. 

Q After you got up, you went to the tiraekeeper's 

office? 

A Yes. 

Q The same one you reported to in the moming? 

A Yes. 

Q Was it the same man or a different man? 

A The same man. 

Q Did you tell him anything? 

A He said what happened and I said I fell on the 
deck. I told hLm I wanted to go to the doctor. 

MR. STEARNS: Objection. The response is not res- 
ponsive to the question. 

THE COURT: The question is what did you tell him. 

THE WITNESS: He asked me what happened. I said I 
fell onthe deck, I wanted to go see a doctor. 

THE COURT: Overruled. 

Q Did he send you to a doctor? 

A He sent me to a doctor. 

Q Did hegive you soroe kind of card? 

A A slip to see the doctor. 

Q What doctor did you go see? 

A Dr. Tagliagambe. 

Q Did you go to his office? 
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A I went to his office. 

Q When you got to his off.Ico, what if anything did 
he do for you? 

A He took X-rays of my shoulder and I got some pills, 
a pain killer and he put some salve on it. 

Q Did you get bandaged? 

A Bandaged. 

Q Did you have to take off your shirt? 

A My shirt and jacket. 

0 When you took off your shirt, did you look at your 
shoulder? 

A Yes. 

Q What did you see? 

A It was full of blood and swollen, scraped up. 

Q How did it feel? 

A Very apinful. 

Q Then did you go hOi.ie from his office? 

A Yes. 

Q Did you see hLm again? 

A I saw him the next day. Wednesday I eaw him. 

0 Approximately how many times did you see him the 

first time? 

A Twice. 

Q Did he then tellyou you had to go back to work? 

4 
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50 


A I went down to him Wednesday and he said I had to 
go back to work. 

Q How were you feeling at that time? 

A I told him I still had pain and stiffness. 

Q What kind of pain? 

A I told him I couldn't pick my arm up too much. 

I had sharp pain. 

Q What did h® say? 

A He said I should go back to work and try it. 

Q The job you have as a longshoreman, is that 

a physical job? 

A Yes, picking up cases. 

Q Carrying stuff? 

A Carrying atuff. 

Q How much weight on th® average do you have to 

pick up or carry? 

A Sometimes bagsveigh one hundred pounds. 

0 But he told you if you had to go back to work and 
you weren't feeling well, what were you doing? 

A I called my lawyer. 

0 Did he send you anywhore? 

A To the labor board. 

Q At the labor board, that is the Department of 
Labor? V 


I 
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Yes. 


Q Were you examined by another doctor? 


Yes. 


Q At the labor board? 


Yes. 


Q What did he say? 

MR. STEARNS: Objection unless he can testify — 
THE COURT: Yes, sustained. 

You were examined at the labor board? 

Q After you a»w the doctor at the labor board and he 

exunined you, what part of your body did he examina? 

A He examined my shoulder. 

Q How was your shoulder at that time? 

A It was still swollen. 

Q Did you go back for more treatments? 

A He said to go back for raore treatments. 

Q Did you go back to Dr. Tagliagambe? 

A I went back to Dr. Tagliagfcrabe. 

Q How long altogether did you have treatment from 
Dr. Tagliagambe? 

A Approximately six weeks. 

0 During that period of time that you were getting 
treatment, were you working? 
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Q Did you receive your salary while you were out 
from work? 

A No. 

Q At that t inte, how much vare you earning a v«ek? 

MR. STEARNS: Objection. The best evidence of 
this is his earnings record. 

MR. AUSLANDER: That is not the best evidence. 

THE COURT: Overruled. If he can tell us what he 
was making, you can inquire on cross. 

Q How much money were you making a week a t that time? 

A Approximately $180, 190. 

0 When you went back to work, you finally did go back 
to work, that was after six weeks, did you work steadily 
after that? 

A I didn't wcrk steadily. 

0 Why not? 

A If I had pain in my shoulder and the wind was 
strong, I couldn't work. 

Q How did your shoulder feel when it was raining or 
snowing? 

A Very bad. 

MR. STEARNS: Objection to the form of the question 
as leading. 

THE COURT: It is leading. Strike the answer. The 
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jury vill disregard it. 

Q Ho. did your shoulder f ee l upon .eather change.» 

A When lt was bad, my shoulder would bother ne all 
the time. 

Q When you say bother you, how would it bother you? 
A Sharp pains and like stiffness. 

Q After you went back to vork, did you have any 
medical treatment? 

A Yes. I had to put heat treatment on nryaelf and I 
would do it when it bothered me. 

Q You took self-help? 

MR. STEARNS: I object to the answer as not rea- 

ponsive. 

THE COORT: Did you have any outside medical treat¬ 
ment besides any heat treatment you roay have given yourself? 
THE WITNESS: No. 

0 You gave yourself ? 

A Yes * 

Q And this was a heating pad? 

A Heating pad. 

Q What else if anything did you do for your shoulder 
when it was bothering you? 

A Sometimes I would put wintergreen on it. 

' 4 

Q Approxinately how many days did you miss after you 
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, 

2 

returned to work because of these problems with your shoulder! 

i 

3 

A In the wintertime, about 15, 18, 20 days, roughly. 


4 

up untll about March. 

- 

5 

Q What were you wearlng that day? 


6 

A I had a wintar jacket on, like a windbreaker and my 


7 

work clothea. I had high shoes. 


8 

Q What kind of soles? 


9 

A Neolyte. 


10 

Q Regular working shoes? 


11 

A Regular working shoes. 

i 

12 

Q Anything happento your jacket? 


13 

A It was ripped. 


14 

0 Where? 

; 

15 

A On the shoulder. 

i 

16 

0 Was that as a result of your fall? 


17 

A Yes. 


18 

MR. TESTA: Objection. 


19 

THE COURT: Sustained. Disregard that last 


20 

answer. 

t 

i 

21 

0 How did the jacket get ripped. 


22 

A When I hit the side of the coaming it ripped. 

i 

23 

Is that coaming roade out of metal? 

! 

24 

A Metal, yes. 


25 

Q Did you ever hurt your shoulder before this date? 
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A No. 

Q Havé you ever hurt your shoulder since that date? 

A No. 

Q How does your shoulder feel today? 

A I still get pain in it once the woather is bad. 

Q Howabout when you do heavy work? 

A When I do heavy work, when I have to handle coffee, 
I could handle it for a wHile and I had to stop. I had to 
go home quite a lot. 

0 How much does coffee weigh? 

A 130, 160. 

Q A bag? 

A Roughly. 

MR. AUSLANDER: No further questions. 

CR03S EXAMINATION 
BY MR. STEARNS: 

Q Mr. Bornardini, if there is any question I ask you 
that you don't understand, just indicate. Don't attempt to 
answer anything that you don't understand. 

A All right. 

Q You remeinber fcelng in my offices May 6, 1971? 

A Yes. 

0 At that time I asked you a great number of ques¬ 

tions about this accident that you claim? 
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Yes. 

You gave me answers? 

Yes. 

At that time you were testifying under oath, iant 


that bo? 

A Right. 

Q Just as you are testifying under oath now? 

A Right. 

Q Mr. Bernardini, about what time was it when you 

went to board the Svensksund? 

A About a quarter of eight, quarter of nine. 

Q That was after work had begun, wasn't that so? 

A Yes. 

Q What was the reason for your being that late? 

A Because I got hired at the hall. By the time you 

get checked out — they start hiring the hall about 8 : 00 . 

By the time we get to the pier, it is about 8:30. Then I 
went to see the timekeeper and the timekeeper told me I had 

to go to number four hatch. 

Q You say you had never been on the ship before? 

A No. 

Q When you boarded the ship, you went up the gang- 

way? 

A Yes. 
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Q You understand, don't you r that this ladder out- 
line drawn on the right base of t K i\s diagram is the gangway? 

A Right. 

0 Actually that would face in a different direction, 
it wouldn^t be straight on? 

A Right. 

Q You got to the head of the gangway and you made a 
lefthand tum? 

A Right. 

Q And you walked over to the forward inshore, which 
is also the starboard corner of the hatch, isn't thnt so? 

A I walked aft. 

Q You walked in an aft direction, is that what you 
are saying? You walked along this way indicating aft then 
you walked over to the corner? 

A Right. 

Q Did you see anybody there? 

A There was a mate on the gangway but I don't know 

if he was going up or down. 

Q The mate was over at the corner, wasn't he, the 
same corner? 


A No, he waan't there. He was by the gangway. 

0 How far was it from the gangway to this corner? 

A See the line on that picture, that line shouldn't 
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be there because there is a bicr space there. 

0 What line are you referring to? 

A The ladder was there. When I went onto the gangway, 
he was standing on the left of it. 

O You are telling me the mate was standinq at the hea< 
of the gangway? 

A Not tha head. The way the gangway is, he is on the 
lefthand side of it. It wasn't on top of the w «lkway. 

0 Ile wasn't standing far from the gangway? 

A No. 

0 How far from it was it? 

A A couple of feet, roughly. 

0 So from here to the gangway, he is a couple of 
feet away? 

A Yes. 

Q This gangway leads up into a passageway that is 
called the midship house P assac T® wa Y* 

A Are you talking about inside? 

Q No, outside, but in an aroa adjacent or right 
alongside the midship house. 

A The house is back further. 

Q The house stretches from here to there, isn't that 

right? 

A Right. 
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Q How far was it from the head of the gangway — 

I 

A Where the thing was. The line where the hatch 
is. Roughly over there. 

0 You are saying over here? 

A Yes. 

THE COURT: Why don' t you drav; an M beeause it 
was the mate. 

THE WITNKT.S: When I got hurt he wasn't standing 
in the same spot. 

THE COURT: When you first got on the ship, when 
you first saw the mate, where was he? 

THE WITNESS: He was standing there. 

Q That is two feet from the head of the gangway, 
isn't that so? 

A That is the first tirae I was on that ship so I can't 
recollect. I don't think you take a picture of the ship. 

Q When you got to the head of the gangway to go onto 
the ship — when you got off the gangway, it was two feet 
away? 

A All right. 

Q Is that accurate, he was two feet from the gangway? 

A Yes. 

Q How far was he from the end of the midship house 
passageway? 
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A After the accident or before the accident? 

Q At the tim* you first saw hira. 

A I didn'ttake notice. 

Q You don't know where he was? 

A I didnttake notice. 

0 Was he two feet from the head of the gangvay? 

A I didn't take notice. I just went up the gangway, 

T saw the iuti there, not that I took a picture where he was. 
When you go up the gangway the first time, you don't take a 
picture of the ship. 

0 Can you testify how far he was from the head of the 
gangway when you first saw him? 

MR. AUSLANDER: This has been answered a number 
of times. At first he said a couple of feet then in response 
to Mr. Stearns' further questions he said two feet approx- 


imately. 


THE COURT: Mr. Reporter, would you read back the 


last question to the witness and I will ask the witness if 
he would answer it one more time. 

(Record read.) 

THE WITNESS: When you go up on a ship there is 
usually a mate standing there. You don't take notice. You 
don't raeasure. You don't djigure your adddent is qoing to 
happen. 
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THE COURT: Can you tell us how far away he was, 
approximately how far or don't you know? 

THE WITNESS: It wasn't in my mind. By the way 
to the left of the gangway. 

THE COURT: Are you telling the jury and me that 
you don't know how far from you? 

THE WITNESS: They always stay by the side over 

there — 

TIH 7 . COURT: Not as it was in other situations. In 
this case, as you came aboardthe ship, how far was the mate 
from the gangway? 

THE WITNESS: He was a couple of feet, roughly. 

O You walked left and you walked a distance in the 
midship house passageway? 

A r could be wrong because I didn't take a picture 
of the whole ship. 

Q We don't want you to make a mistake. 

A I didr.'t make a picture when I went on the gangway. 
I went up to go to work and I saw the man. You don't take 
a picture. 

0 That is not the question. 

When you saw the mate, you were walking aft? 

A Right. 

0 How far did you walk after you got out of the 
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2 

midship house passageway? 


3 

MR. AUSLANDER: There has been no tetimony yet that 


4 

there was in facta midship house passageway. 


5 

TIIE COURT: Sustained. 


6 

0 On this ship, the Svensksund, on the day as it was 


7 

when you said you had an accident, was there a passageway 


8 

alongside the midship house? 


9 

A I don'trtnember. All I remember is I went up the 


10 

gangway and was going to the number 4 hatch. 


11 

Q You don't know whether there was a midship house 


12 

passageway? 


13 

A I said that there was a midship, that is where the 


14 

cook, the people stay. 


15 

Q Mr. Bernardini, whatever you call it, at this 


16 

point — 


17 

A That is the midship. 


18 

Q When you got off the gangway, you w.^re right next 


19 

to or near the midship house, isn't that so? 


20 

A I didn't take notice because T know the midship is 


21 

there. / 


22 

0 When you got off this gangway, if you hadn't made 


23 

/i left and you walked straight ahead, would you have walked 


24 

into a wall? 


25 

A No. 



SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLPV SOUARE NEW YORK. N.Y. CO 7-4SS0 





Illa 


rkk Bernardini - cross 63 

Q In any event, you walked left and you then went 
where is this,where did you go after walking left? 

A I went to number 4 hatch. 

Q How far was it from the gangway to the number 4 
hatch, approximately? 

A You think I took a picture of the ship? 

0 Do you have any idea? 

A All I Vnow is I got off the gangway, I walked to 
the number 4 hatch. 

0 Do you have any idea how far you would have walked? 

A I saw one man rigging up on the other side. That 

is all I can remember. As far as the accident happened, I 
can't say this or that. I can only testify to my recollectior 

Q Can you tell Ud how far you mioht have walked from 
the head of the gangway to the number 4 hatch? 

A OffhanC, I don't know. I said I went that way. 

O Will you just try to answer the questions. If you 
can't answer, say you can't. 

A I don't know what you are trying to get at. 

0 Do you know how far you walked? 

A I walked to number 4 hatch. 

0 Do you know the distance Ihat you walked to get to 
the number 4 hatch? 

A It happened too fast. 
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2 

Q 

Could you see that side, indicating the offshore 

3 

side of 

the coaming? 

4 

A 

No. 

5 

Q 

How about the aft edge, could you see that? 

6 

A 

No. 

7 

Q 

When you walked along this way, could you now 

8 

see this 

aft side of the coaming? 

9 

A 

I didn't look no more over the side. I went to the 

10 

guy riggin up. 

11 

Q 

You didn't look anymore? 

12 

A 

No. 

13 

Q 

And this coaming you say was three feet high? 

14 

A 

No. 

15 

Q 

You went from the midship line which is this line 

16 

from the 

top to the bottom and the forward coaming of the 

17 

number 4 

hatch, is that not so? 

18 

A 

Yes. 

19 

0 

The coaming at that point was on your loft? 

20 

A 

Yes. 

21 

Q 

Did you see any ladder in this area, the area be- 

22 

tween the forward edge of the coaming and the aft edge of the 

23 

midship 

house? 

24 

A 

No. I didn't know where the ladder was. 

25 

1 

Q 

Did you see any ladder there, did you see anything 
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there? 


No, no ladder. 


Did you see any other equipment there? 


Perfectly clear? 


On that aide. 


Nothing in between here, from here to there? 


0 No ladder, no structure built onto the deck? 

A There might be something like they put a pi.peline 

there. It might have been there. I was looking for the 
ladder. I didn't even pay attention to that. 

Q Other than the pipe that might have been there, there 
waa nothing else? 

A No. 

Q You walked over and made another left turn, is 
that not so? 

A Right. 

Q Now you are on the offshore side and you are be¬ 
tween the offshore coaming and the offshore side of the ship? 

A Yes. 


man? 


0 You make a lefthand turn and you see a longshore- 


A Right. 
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Q Did you have a conversation with him? ’ V 

A I asked him where is the ladder. I said is this 
number 4 hatch and he said are you a holdman and I said yes, 
and I said where is the foreman and I said where is the ladder 
and he said on the other side. 

Q He waved in a direction on the opposite side? 

A Yes. I went to the other jside and I saw no ladder. 

Q When he pointed, did you look in the direction he 

was pointing? 

A I was walking around. 

Q Did you look in the direction which he was pointing? 

A No. 

Q What in words can you say he said to you? 

A He said are you the holdman, I said yes. I asked 

him where the ladder was and he said on the other side and 
he pointed to it. 

Q And you continued to walk aft? 

A Yes. 

Q You got to the offshore aft corner of the hatch 

and you made a left tum, is that not so? 

A Yes. 

Q Did>*>u walk over this way to the forward coaming? 

A I didn’t look anymore. I looked already and I went 

to the other side. 
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What was the purpcse of your walking around the 

He said it was around there so I went around this 


Q What was your purpose in croing to the other side? 
A Looking for the ladder. 

Q While you were doing it, /ou weren't looking 
for the ladder? 

A Right, because it was on the other side. 

0 While you were looking for the ladder, you weren't 
looking for the ladder? 


MR. AUSLANDER: I will object to the form of the 

question. 

THE COITRT: Is there a pending question? I didn't 
think that last comment was a question and there isn't any 
answer to it. 

I will sustain an objection as to form. 

MR. STEARNS: I will withdraw it. 

Q You are walking along going aft? 

A Yes. 

Q You are walkinq, are you not close to the coaming? 
A A little away from the coaming. Not close to the 
coaminq. 

o This is the coaming. The coaming is on all four 
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sides? 

A Walking in the middle, roughly. 

Q You are walking in the middle, roughly. 

You testified that you came, Mr. Auslander asked yo\ 
to consider the table the coaming and you are walking around 
and you make still another left tum, that is when you come 
around the corner, right? 

A Right. 

Q And you walk along all the way down to the inshore 
aft corner, isn't that so? 

A Ye3. 

Q While you are walking along there, you have the 
coaming on your lefthand side? 

A Yes. 

Q Much as you indicated coming around here, this is 
the offshore coaming, this is the aft offshore coaming? 

A Yes. 

0 How far were you from the coaning? 

A About a foot or so. 

Q You are walking along with your lefthand side ad- 

jacent to the aft coaming of the hatch and you are about a 

foot from it and you are walking along? 

A Yes. 

Q And you continue walking, no incident, no trouble, 
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until you get to this corner. 

That is the inshore aft corner? 

A Right. 

0 Do you make that turn before your accident? 

A Sure, I made the tum. 

Q You got around the corner, right? 

A Right. 

0 You passed very close to the edge of the corner? 

A Right. 

0 You are walking along then you said something 

about a crackle? 

A No, they were fixing the boom. 

Q What did you hear? 

A The crackle. They were tightening the falls. 

Q What did you do when you heard the crackle? 

A I looked up, I looked over there. 

Q How far were you at the time you heard the crackle 
how far were you from the corner which again is the inshore 
aft corner when you heard this crackle, were you past the tu: 
or what? 

A I had already made the tum. 

0 How far were you from the corner? 

A A couple of feet. 

Q So now you were walking in this direction going 
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forward again, isn't that so? 

A Yes. 

Q At that time the coaminq, the inshore. coaming 

is to your left? 

A Yes. 

Q The rail is to your right, the inshore rail, is 
that not so? 

A Yes. 

Q You hear the crackle a couple of feet after going 
around the corner? 

A Yes. 

0 You continue walking? 

A I stopped to look then I continued walking. 

0 Let me get this step by step. You heard the 
crackle and you stopped? 

A Yes. 

0 What did you do next? 

A I stopped. 

Q You looked up and saw everything was all right? 

A I heard a noise. They were tightening the booms. 

Q You heard that noise many tlir« before? 

A I looked because of curiosity. 

0 Now you are walking and you are walking forward, 
is that not so? 
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A Walking forward but ray mind was on the boora over 
there because they were tightening it up and how many times 
do you see the boom fall, many times. 

Q When you made it around the tura, you wore two 
feet from the comer, yrm heard a crackle and you look ed and 
yousaw them tightening it? 

A And I turned around to continue walking — 

Q Lefs go through this again — 

MR. AUSLANDER: Objection. He is not permitting the 
witness to finish it. 

THE COURT: I think we should have the answer fin¬ 
ished. 

MR. STEARNS: May I have the question read back 
and the answer? 

(Record read.) 

MR. STEARNS: It seeras I had not finished my ques¬ 
tion. 

THE COURT: Let's strike the last answer. The jury 
will disregard it. Put your answer in totality. 

Q When you made the turn and the corner was a couple 
of feet behind you, you heard the crackle and you stopped? 

A It took my mind off. T looked up. 

0 You saw everything was all right, is that right, 
is that what you testified to? 
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73 


A I looked up. 

Q Everything was all right? 

A Do you want me to answer the question or part by 

part? 

0 You looked and everything was okay? 

A As far as the boom point of view, yes, they were 
tightening it up. 

* 

Q So you started walking again, is that not so? 

A Right. 

Q At that point when you started walking again, did 

vou see anything on the deck? 

A I saw it too late as I explained to you before. 

MR. STEARNS: Can I move to strike that answer? 

THE COURT: Yes. 

Let*s go back. When you started walking, did you 
see anything on the deck? 

THE WITtJESS: I saw pallets over there. 

THE COURT: Did you see anything else on the deck? 

THE WITNESS: I started to walk, I heard the crackle. 

I looked up and I started walking again and as I looked down, 

I saw a bunch of grease there and I tried to dodge them and 

I slipped and I fell on the pallets over there and I twisted 

around. I slipped and hit my right shoulder. 

MR. STEARNS: Could I inquire about the details of 
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this occurreuce? 

THF COURT: Of course. 

Q When you started again, you were two feet from the 
corner, is that not so? 

A Give and take. 

n At that point, what if anything did you see on the 

deck? 

A When I looked dovm? 

Q When you started walkino, what did you see on the 
deck, if anything? 

A There wr.s a bunch of grease there. I tried to dodgi 

them. 

0 As you started walking, you saw grease, is that 
right? 

A Right. 

0 You started walking and you tried to dodge the 
grease, is that what you are saying? 

A To step o/er them. 

Q And you were taking tippy-toe steps? 

A Trying to dodge them. 

Q Didn't you use that expression that you were using 
tippy-toe steps? 

A When we were at that meeting in May, that is the wa 
you described it. 
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Q Did you use those words? 

A I said I was tip-toeinq trying to dodge them. 

Q You were two feet from the edge of the coaning, 

you are tip-toeing and what happens? 

A I tried to dodge one and I slipped on one of them. 

0 How many steps did you take succéssfully dodging 
them, dodging this grease? How many tippy-toe steps did you 
take? 

A Two, a couple. There were blotches. 

Q Perhaps you didrft hear me. 

MR. AUSLANDER: He said a couple. Maybe you didn't 

hear him. 

THE COURT: His question is how many steps did you 

take? 

A As I looked, a couple of steps and I saw other 
blotches and I tried to dodge it and I slipped on my left 
foot and I fell down. I twisted my body and tripped over the 
pallets and hit my shoulder. I still don't understand what 
you mean by how many steps? 

n You lndicated by an X? 

A That is roughly. 

Q That is why I am asking you the questions. How 
many steps did you take after you started walking again after 
vou heard the crackle? 

i 
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A I don't count them. 

o One? 


A I can just say how the accident happened. I can t 
say how many feet, three feet, four inches. 

Q How many steps tippy-toeinq through what you claim 


is grease — 


MR. TESTA: I will object to continuous use of the 
word tippy-toeing. I don't think the witness has said this 
and I think this word fceing used in a sentence — 

THE COURT: Are you objecting to the form of the 


question? 


MR. TESTA: Yes. 


THE COURT: Sustained. 

MR. STEARNS: I believe h- did use the word dodging 
THE COURT: Yes, he certainly did. He tried to 
dodge the grease. That is what I heard hira say. 

q how many steps did you take, Mr. Bernardini, while 

trying to dodge the grease before you slipped? 

A If I answer that question I will be lying because 
I explained how the accident happened. I can't say how many 
steps. I can just say what happened to me. 

q Do you know how many steps you took? Tell us how 

many steps you took, or don't you know? 

A All I can say is how the accident happened. I can' 
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say how many feet from there, how many feet from there. I 
can't tell you that because I don't know. 

THE COURT: All right, let's proce^d. 

Q When you slipped, what happened to you? 

A I twisted my bodv and hit my right shoulder on the 

coaming. 

o As I understand you are walking along going forward 
on the inshore side between the inshore coaming and the rail, 
is that not so? 

A Yes. 

0 You slipped — in which directio» did you fall? 

A I twisted — do you want me to make a plan how 
I did it? 

MR. STEARNS: Could we have the witness demonstrate 
how he did this fall? 

THE COURT: Yes, you may. 

Would you step down, Mr. Bernardini? 

A I twisted, I slipped and when I went down, 

Q Do it. 

A I am no actor. 

Q Is that so, 

THE COURT: All right, gentlemen, let's have ques- 
tions and answers. 

0 Would you simulate as best you can how this fail 
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2 

occurred? 


3 

A It happened so fast. I twisted, I slipped, I 


4 

twisted and I tripped over the pallets and hit my shoulder 


5 

against the coaming of the ship. 


6 

0 Did you slip first or did vou trip first? 


7 

A I slipped. 


8 

Q Then you tripped? 


9 

A I slipped on the grease. 


10 

Q nid you trip on the pallets? 


11 

A No. 


12 

Q You fell to your left and you twisted? 


13 

A I twisted my whole body and I fell on my back. 


14 

Q When you slipped, tri >ped, twisted, your riglit 


15 

shoulder struck against the coaming, is that what you are 


16 

saying? t 


17 

A Yes. 


18 

0 That is the only part of your body that you hurt? 


19 

A Yes. 


20 

Q You didn't hit your head? 


21 

> 

z 

0 

• 


22 

0 You are walking along here, you are walking forward 


23 

now, you have thia slip, trip, twist — 


24 

MR. TEB^As Again I have to object. The witness 


25 

said he did not trip. 
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THE COURT: I heard him say that also. I think 
that the objection is as to form and I will ask counsel to 
rephrase his question. 

Q You claim to have struck your right shouldei 

against the coaming? 

A Right. 

Q Which at the time this began was on your left? 

THE COURT: As you were walkinq, on vhich side 
of you was the coaming? 

THE WITNESS: On the left. 

Q As you were walking when you had the accident — 

A I slipped on the grease. I tripped over the pallet 
and I spinned around and hit my right shoulder on the coaming 

0 At the time you had this accident, what you say is 
an accident, where was the mate? 

A He was next to the coaming. I couldn't say — righ 
next to the coaming on the inshore side of the ship. 

Q Where the accident happened? 

A Down further. 

Q Over here? 

A On the offshore side — the inshore side. 

THE COURT: Would you draw an M and put a .1 next 
to it to indicate the place where the mate was standing 
when you slipped? 
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A Roughly over here. This ladder is down further. 

Q Can you estimate on this diagram? 

A The ladder is here but he was on this side of the 
coaming. 

Q Did you draw an M where he was? 

A When the acciient happened, I saw him. 

0 You can't tell us where he was? 

A On this side. 

0 Did you tell me at your deposition that he was 
watching you? 

A I don't know if he was watching me, but he was ther* 

Q Did you tell me on your deposition that he will say 

that I did not fall? 

THE COURT: You say it looked to you like he was 
watching, that he was looking at you? 

THE WITNESS: He was facing the hold of the ship, 

he was watching. 

THE COURT: Did your eyes meet his eyes? 

THE WITNESS: Not necessarily. 

THE COURT: Did you see the back of his head, the 
side of his head cr his face? 

THE WITNESS: The front. 

Q Did you tell me that you knew that the mate would 
say you had not fallen? 
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A When we made that question in May, I don't know 
it came up. Yes, I said somethinq like that because you said 
vou had a witness the mate and I said naturally he will say 
that. 

Q Shall I read the question to you? 

Mk. AUSLANDER: Objection. He has not denied he 

said it. 

THE COURT: Do you recall being asked some questionii 
about the mate? 

THE WITNESS: I said that. 

THE COURT: What did you say? 

THE WITNESS: I said he will pr^bably say I didn 1 1 
get hurt on the ship. I have that in the report. 

Q Mr. Bernardini, do you remember being asked on this 
deposition on May 6, 1971 the following question and giving 
the following answer. 

THE COURT: May I have a copv of that? 

MR. STEARNS: Mr. Auslander has the original. He 
has never returned it to us. 

THE COURT: Please. 

MR. STEARNS: Page 31, line 22: 

"0 Then you fell. Which way did you fall? 

"A I fell this way (indicating). 

"0 Indicating that you fell forward, is that 
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right? 

"A Right." 

At this deposition, did you tell me simply that you 
had fallen forward? 

A Forward and I twisted. 

MR. AUSLANDER: Just a moment. If your Honor 
please, Mr. Stearns just read a question and he read an 
answer. All he is required to do is ask him did you say that 
and did you answer that, that is all. 

THE COURT: Overruled. The witness has already 
answered the question, Mr. Auslander. 

0 Did you tell me at that time that you twisted? 

MR. AUSLANDER: Were you asked. 

THE COURT: Please. 

The jury heard the questions that were asked and 
they heard the answers and they can draw certain conclusions 
for themselves what he was asked, what he answered and what 
he wasn't asked. 


You will have a chance if you wish later to ask 
questions, sir. 

You may proceed, Mr. Stearns. 

0 Oid you recoive a medical discharge? 

A Yes. 

0 On May 6, 1971, page 5 line 23, heginning line 21: 
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2 

"Q Were you honorably discharged? 


3 

"A Honorably discharge." 


4 

THF. WITNESS: That is because I was nervous. 


5 

"0 Was it a medical discharge? 


6 

"A No, a medical discharge under honorable 


7 

conditions." 


8 

When I asked you that question, did you 


9 

give me that answer? 


10 

A I said under medical conditions. 


11 

Q I asked you flat out whether you got a medical dis- 


12 

charge. 


13 

A I told you an honorable medical discharge. Maybe 


14 

I didn't describe it right. 


15 

q "Q V/as it a medical discharge? 


16 

"A No." 


17 

Was that a truthful answer? 


18 

A I thought you meant general honorable conditions. 


19 

THE COURT: May I hear the question and answer as 


20 

read by Mr. Stearns, Mr. Kaufman? 


21 

(Record read.) 


22 

THE COURT: Mr. Stearns, when you purport to read 


23 

from some document, I suggest you don't read a portion 


24 

of the answer. 


25 

MR. STEARNS: May I say, when I read the question 
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initially, I read the entire answer. 

THE COURT: I suggest in the future you be very 
careful if you are about to put a question to the witness and 
you are asking him he said something, you read the entire 
question and the entire answer. 

You may proceed. 

BY MR. STEARNS: 

Q Mr. Bernardini, yau said there were pallets down 
on the deck. Were they at approximately the mid-point of the 
hatch? 

A I couldn't say mid-point. I said approximately the 
middle. It could be down further. 

Q Do you know whether it was down further, in the 
approximate middle or what? 

A A little down further. Another foot or so, feet. 

Q About how long was it from the aft corner on the 
inshore side to the forward corner on the inshore side? 

A I don't know how long the hatch was. 

Q Can you estimate it at all? 

A I told you when I met you May 11. There are all 
different kinds of hatches on the ship. 

Q Can you estimate how long it was from the aft cor- 
n«r to tho forward corner? 

A No. 30 feet, 40 faet. 
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2 

MR. AUSLANDER: If you can't estimate, don't guess. 


3 

THE COURT: Please, Mr. Auslander. The witness 


4 

can answer the question. 


5 

If the witness can answer the question, I know he 


6 

will. 


7 

Q You mentioned 30 or 40 feet. Is that a fair estimat 


8 

A Right. 


9 

0 Ho it might have been then a little less than 20 


10 

feet from the corner to the pallets, is that what you are 


11 

saying? 


12 

A 20 feet from the corner to where the pallets were? 


13 

Q To where the pallets beqan, is that fair to say, a- 


14 

bout 20 feet? 


15 

A Roughly. Go ahead. 


16 

Q Who was that circle, what does that refer to? 


17 

A The gangway man. I didn't see him there b-fore 


18 

when I went on the deck. 


19 

Q How do you know he was the gangway man? 


20 

A The gangway man. 


21 

Q He was not the same guy that was on the other side? 


22 

A No, he was just pulling slack in. 


23 

MR. STEARNS: If I may have a moment, your Honor. 

T 3 

24 

THE COURT: Why don't wetake a five-minute recess 


25 

at this tirae. 
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When the jury steps into the jury room, don't dis- 
cuss the case. 

We v/ill take a five minute recess. 

(Recess.) 

MR. AUSLANDER: Your Honor, I ask at this time to 
interrupt the cross examination of the plaintiff so we can 
put Pr. Oraubard on the stand so he can go back to his 
practice. 

THE COURT: Is there any objection to that, Mr. 
Stearns and Mr. Testa? 

MR. STEARNS: No. 

MR. TESTA: No. 

THE COURT: Ladies and gentlemen, this does happen 
in cases when we qet professional witnesses such as Dr. 
Graubard and they have a busy schedule and therefore, I will 
interrupt the cross examination of the plaintiff at this poinl: 
and permit Mr. Auslander to call Dr. Graubard out of turn. 

You mav proceed. 

DR. DAVID J. GRAU3ARD, 

called as a witness on behalf of plaintiff, having 
been first duly swom, testified as follows: 

DIRECT EXAMINATION 
BY MR. AUSLANDER: 

O Are you duly licensed to practice medicine in the 
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State of New York? 

A Yes. 

O Do yaahave an office for that practice? 

A Yes. 

Q How long have you been so licensed? 

A Since June 30, 1932. 

0 Give the Court vour medical background. 

A T was graduated from the Universitv Bellevue Medicaj 

Hospital in 1932. I interned for one year at Beth Israel, 
the second year at Cumberland Hospital, then went into the 
Army from '34 to ' 37as asåstantchiaf of the surgical service at 

Governor's Island, New York. 

From 1937 to 1941 I was in private practice as assist.ant 
visiting surgeon at Cumberland Hospital, Broad Street Hospita.. 
and New York Post Graduate Medical School and Hospital. 

From 1941 to 1946 I was in the service and since 
then I have been in private practice. 

At the present time I am associated with the Trafal^ar 
Hospital, New York Cityas an as »stan t visiting surgeon and I am 
certified as a specialist in general and traumatic surgery 
by the Workmen's Compensation Board of the State of New York. 
Traumatic surgery deals with injuries. 

Q Doctor, did we ask you to examine Mr. Bernardini 
and render a report to us and also to come into Court today ti 
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2 

testify as to vour findinas? 

1 

3 

A Yes, sir. 

1 

4 

n When was the first tine that you saw Mr. Ilernardini 


5 

followinq this incident of October 28, 1969? 


6 

A One week after he stated he got hurt on November 4, 


7 

1969. 


8 

Q Where did vou examine him? 


9 

A At my Office, 3'> East 85 Street, New York City. 


10 

0 Did you make an examination of him? 


11 

A Yes, sir, I did. 


12 

Q What did that examination consist of? 


13 

A Well, the examination at the time that I saw him 


14 

showed a definite swellinq and tenderness about the riqht 


15 

acromio clavicular joint. That is on the riqht shoulder 


16 

area at the end of the collar bone where the collar bones joir 

m 

17 

with the scapula or shoulder blade, it is callcd theacromio 


18 

clavicular joint and this was swollen. 


19 

When he tried to movehis arm, this was attended with 


20 

crepitus or grindinq sensation that you could feel by putting 


21 

your hand on that joint and then there were also defects 


22 

noted with respect to the motions of the shoulder such as 


23 

flexion, which is bringing it up in front of you, extention. 


24 

bringing lt back, abduction, brinqing it up away from the bod} 


25 

and adduction, nlace it toward the opposite shoulder and 
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2 

internal 

and external rotation, turning your arm in and out. 

3 

0 

*ould you say he had restriction of those movementsl 

4 

A 

That is correct. 

5 

Q 

At that time, did you inquire of him as to what his 

6 

vocation 

was? 

7 

A 

Yes. 

8 

Q 

What did he tell you? 

9 

A 

He was a longshoreman. 

10 

Q 

nid you come to any conclusion as to whether or not 

11 

with the 

injury that you found, the phvsical findings, that 

12 

he was able to at that time do the work of a longshoreman? 

13 

A 

I found that he was unable to do the arduous work ol' 

14 

a longshoreman. 

, 15 

Q 

Did you recommend anything el 3 e for him? 

16 

A 

Yes. I said he required further treatment. 

17 

0 

Did you see him again? 

18 

A 

Yes, sir. 

19 

Q 

When was that? 

20 

A 

June 29, 1970. 

21 

Q 

Where did you see him at that time? 

22 

A 

I saw him at my Office. 

23 

Q 

nid you make an examination of him? 

24 

A 

Yes. 

25 

0 

What were your findings at that time? 
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A I found that there were deffiiote defects in the var 
ious motions of the shoulder as T have described before. He 
still had some tendemess in what is called the 
bicepital groove which is at the head of the arm bone at the 
shoulder area of the muscle ,and there was \lso tendemess 
noted over the acromio clavicular joint as I have described. 

Q You say you still found svelling at that time? 

A That is correct. 

Q Did you come to a conclusion as to the type of 

injury? 

A Yes. 

0 What was that conclusion? 

MR. STEARNS: May I interrupt. I am not sure from 
the question whether the doctor is being asked for a diagnosi 
or whether he i3 being asked for an opinion or conclusion. 

THE COURT: Would you rephrase your question so it 

is clear. 

Q Doctor, after you made your examination, did you 
come to an opinion as to whether or not this man had any 
causally related disabilitv of the right shoulder? 

MR. STEARNS: I will object to that question. 

THE COURT: Sustained. 

Q Dc ' .c , af ter you made that examination, did you 
ccroe to any meoxcal opinion based upon reasonable raedical 
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2 certainty as to whether or not there vas any disability of 

3 the riqht shoulder? 

4 A Yes, I did. 

5 Q What vas the opinion you reached? 

6 MR. TESTA: Objection, if your Honor please. In 

7 the absence of any connection or any question to the doctor 

8 with respect to causal relation, I will object to any find- 

9 ings he made. 

0 MR. AUSLANDER: We are talking about physical dis- 

1 ability of the shoulder. 

2 TTIE COURT: The plaintiff testified already to a 

3 certain extent and I think under the circumstances there is 

4 enouqh in the record now to pennit this question to be asked, 

j If you continue with your objection I will rule on it. 

5 MR. STEARNS: I also want to make an objection at 
1 this time to any conclusion in terms of percentages. There 

i is no basis for this and it is a question for the jury, a fina 
> question for the jury and it is improper. 

) THE COURT: They can accept or reject the doctor's 

conclusions as they see fit. This is their fqnction. 

I 

! Do we have a pending question? 

t MR. AUSLANDER: Yes, we do. 

THE COURT: Mr. Kaufman, would you read back the 
' pending question to the witness; to the extent it is necessary 
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T will overrule those objeetions v*uoh have been interposed 
and permit the doctor to answer the pending question. 

(Record read.) 

A That he had a causally related disability or im- 
pairment to the right shoulder. 

MR. TESTA: Objection. 

THE COURT: I will strike that, causally related. 

What did you find? 

THE WITNESS: Thathe had an impairment to the shoulc 
eguivalent to a loss of function to the arm. 

Q Did you come to a medical opinion as to percentage 
of disability of that shoulder and arm? 

A Yes. 

0 what was that? 

A 17 and a half percent loss of function. 

o Can you explain what that means, doctor? 

MR. TESTA: Again I am going to object in the ab- 
sence of any testimony with respect to causal relationship, 
it is improper. 

MR. AUSLANDER: Let me withdraw it for a moment and 
give you a hypothetical. 

Q Assume, if you will, there has been testimony that 
the plaintiff, Mr. Bernardini, had never injured his shoulder 
prior to this accident of October 2R, 1969, and that on that 
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2 

date as he walkeö along the deck he slipped, fell and struck 

3 

his right shoulder against a metal coaming or wall; metal 

4 

object, stationary object, and that following the injury he 

5 

had pain in his 3houlder, he was bleeding, some abrasion, he 

6 

was treated, bandaged, some medication. 

7 

Assuming all that, do you have an opinion based 

8 

uoon reasonable medical certaintv whether the injury that he 

9 

* 

.>ustained, the findings that you made w»*re the j^jproximate 

10 

cause of the accident as described? 

11 

MR. TESTA: Objection. 

12 

THE COURT: Sustained. 

13 

0 Do you have an opinion, doctor, based upon reas- 

14 

onable medical certaintv whether the injuries that you found 

15 

were causally relat^d to the accident as described? 

16 

MR. TESTA: Objection. 

17 

THE COURT: Set for-Hf the grounds of the objection, 

18 

MR. TESTA: The doctor is now being asked with res- 

19 

pect to examination that he conducted on June 29, 1970 and 

20 

I don't know whether he is being asked about his finding on 

21 

november 4 of 1969 or June 29, 1970 as that question is 

22 

propounded. 

23 

0 May I ask you to take both findings of both exara- 

24 

inations into consideration when you render your opinion. 

25 

THE COURT: Do you think you can answer the question 
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in its present form? 

THF V rrp NESS : Yes . 

THE COURT: You will take both of your examinations 
and your findinqs info mind when you make your response. 

THE WITNESS: Considering the hypothetical question 
as propounded. 

A Yes, it is my opinion that tho accident would be 
a competent producing cause for the findinqs I noted on 
November 4, 1969 and my final evaluation on June 29, 1970. 

Q Is it your medical opinion based upon reasonable 
medieal certainty that this loss of function that you 
testified to that you found of 17 and a half percent of the 
right arm was causally related to the accident in question? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

Q Do you have an opinion based upon reasonable med¬ 
ical certainty whether the findinqs that you made as far as 
disability of the right shoulder was causally relatea to 
the accident as described? 

MR. TESTA: Again I will object, your Honor. 

THE COURT: Sustained. 

MR. AUSLANDER: May I know what counsel's grounds 
are for objecting so I can cure it? 

THE COURT: I think it is your province to put 
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2 

another question. 

• 

3 

MR. AUSLANDER: I dorft know whether he is ob- 


4 

jecting to the form or i-he relevance or just what. 


5 

THE COURT: Let's take it as an objection to form. 


6 

0 Doctor, do you have an opinion based upon reason- 


7 

able medical certainty in relation to thetwo examinations 


8 

that you made, whether or not the disability that you say you 


9 

found in the right shoulder was causallv related to the 


10 

accident and the injurythat the man sustained on October 28, 


11 

1969? 


12 

MR. TESTA: Same objection. 


13 

THE COURT: At this time State your reasons. I 


14 

am prepared to sustain the objection but for your edification. 


15 

Mr. Auslander, I will require counsel to State his reasons. 


16 

MR. TESTA: I am objectinq on the grounds that this 


17 

doctor is being asked to state whether or not his findings wei 


18 

causally related to an accident of October 28, 1969 in 


19 

connection with examinations he made on November 4, 1969 and 


20 

June 29, 1970 without beinq asked — at that point I want to 


21 

stop. I don't think I have to pursue it any further. 


22 

THE COURT: Yes you do, in order to have the 


23 

objection stand. 


24 

MR. TESTA: He is not being a*ked to take into 


25 

consideration what the man's condition was in between these 
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2 

periods of time. He is being asked about something, about 


3 

an examination he made in 1970 as relating back to something 


4 

in 1968 when he only saw him in November of 1968 and June of 


5 

1970. 

• 

6 

THE C01TRT: Why don' t you take the examinations one 


7 

at a time, Mr. Auslander. Start with the examination he made 


8 

on November 4, 1969 which is approximately a week after the 


9 

accident. 


10 

0 Doctor, do you have any opinion based upon reason- 


11 

able medical certainty whether the conditions that you found 


12 

on your examination of November 4, 1969 were the approximate 


13 

result of the accident as described of October 28, 1969? 


14 

MR. TESTA: Object to the form of that. 


15 

THE COURT: Yes. It is objectionable as to form. 


16 

You will have to rephrase the question. I will wait a moment 


17 

for you but you do have to rephrase it. 


18 

Sustained. 


19 

Q Doctor, do you have an opinion based upon reasonabl 

* 

20 

medical certainty whether the findings you made on November 


21 

4, 1969 were causally related to the accident as described of 


22 

October 28, 1969? 


23 

A I have an opinion. 


24 

Q Can you tell us what that opinion is? 


25 

A My opinion is that the accident would be the compet 

:ent 
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producing cause for the findings that I noted and the dis- 
ability he had on that particular date. 

Q If you will assume further along with the rest of 
the hvpothetical that I gave you that between that period and 
your second examination there was no other injury, that he 
received a course of treatment of heat as a medication, some 
therapy of some type and that he then retumed to work after 
about six weeks and that he testified that from that period 
which would be soraetime in December until sometime in March 
the following year, he lost occasionil days from work when 
the weather changed to cold or snowy or when he was doing 
arduous work because of the pain in his shoulder, and that he 
couldn't lift or his shoulder stiffened up; assuxning all of 
that, do you have an opinion based upon reasonable medical 
certainty whether the conditions you found in your examin¬ 
ation of June 29, 1970 were the competent producing cause 
arising from the accident of October 28? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

Q Doctor, do you hove an opinion based upon reason¬ 
able medical certainty as to wNNfcer the accident of October 
28, 1969 was the competent producina cause of the conditions 
that you found in your examination of June 29, 1970 takino 
into consideration the hyoothetical faets that I gave you 
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prior? 


MR. TESTA: Same objection. 

THE COURT: If you understand the question, doc- 


tor. 


THE WITNESS: I do. 

THE COURT: The objection is overruled. 

MR. TESTA: May I just State for the record, the 
doctor is beinq asked to assume sonething not in evidence. 

He is ’>eing asked to assume there is no intervening injury 
to the shoulder. 

THE COURT: It is in evidence. The plaintiff,if ny 
notes are correct, testified in this respect. 

My ovm notes indicate that he had no injuries prior 
to or subsequent to October 28, 1969. That is my recollectioi 
of the record. If it is not there, you are quite right, but 
that is my recollection. 

A I have an opinion. 

Q V/hat is that opinion? 

A That the accident would be a corapetent producing 

cause for the impaixment of that right shoulder. 

0 To the percentage of 17 and a half percent? 

A Yes, sir. 

THE COURT: Assuming that there was no other ac¬ 
cident prior to the date of the examination or after the date 
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of the examination? 

THE WITNESS: Right. 

0 Assume further there was no subsequent accident up 
until today? ’ 

A Yes, sir. 

Q This afternoon while we were in recess, did you 
examine the man again at my request? 

MR. STEARNS: I object to this. I think it is 
wholly improper. There haB been no report delivered of this 
examination. This is hiqhly objectionable. 

THE COURT: I will sustain an objection here. 

I think he can give his opinion from his prior 
examination and under the circumstances, it would seem to 
me that this type — 

MR. AUSLANDER: May I be heard at the side bar. 

THE COURT: No. If you want to ask another question 
you can, but I am sustaining that objection. 

They may opcn the door on cross examination 
and I will permit you to come back on redirect. It is the 
only comment I will make. 

Q Doctor, do you have an opinion based upon reasonablc 
medical certainty whether the disability that you found and 
that you testified to of this man's right shoulder is a 
permanent condition? 
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MR. TESTA: Objection. 

THE COURT: Overruled. 

MR. TESTA: As of today? 

THE COURT: He examined him ?ast in 1970 and if he 
has an opinion as to whether the injury is permanent in 
nature, I will permit him to give his opinion. The jury will 
determine the weiqht to be given to it. 

MR. TESTA: I would like to say I object to his 
testimony if he is going to say as of today he has an opinion 
Tf he says as of the last time he saw him he has an opinion — 
THE COURT: I can't separate one thing from another, 
MR. TESTA: That is the nature of my objection. 

THE COURT: And I am not about to — 

0 You may answer. 

A As of June 29, 1970, it was my opinion and it still 
is my opinion that he has a permanent partial impairment of 
the right shoulder. 

Q Doctor, with the injury that he received, the find- 

ings and diagnoses that you made, would that be consistent 
with causing this man pain upon weather c’ 3nqe? 

A Yes. 

q Would it be consistent with causinq a man pain on 
arduous labor? 

A Yes. 
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Q Hven until today? 


A Yes, sir. 


Q Would it bo consistent with a swelling being pres¬ 
ent in the man's shoulder even until today? 

MR. TESTA: Objection, if your Honor please. 

THE COURT: Sustained. 

Q Doctor, assume there is swellinc, Ln the man's 


shoulder — 


MR. STEARNS: I object to that. 


THE COURT: Sustained. 


M T :. AUSLANDER: Thank you. 


CROSS EXAMINATION 


BY MR. STEARNS: 


Dr. Graubird, what do you have with you today? 
Copies of ny reports. 

MR. STEARNS: May I have these marked for iden- 




tification. 

THE COURT: You may. 

They wili be Defendant Rederi Exhibit A for Iden¬ 
tification and the second one, B for Identification. 

(Defendant Rederi Exhibits A and R marked for 
identification.) 

0 Is that your cosrolete fl le or» Frank Bemardinl? 

A With respect to the accident of 10/28/1969, yes. 
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Has he been examined by vou in connection with 


other accident? 


Yes. 


Q How many others? 

A Abovit four or five. 

Q Did each of those enta* 1 perhaps two exaninations? 

A Some of them, yes, sir. 

Q Mr. Torn? *dini was sent to you on these four or fiv« 
other occasions by other attorneys or by Mr. Auslander or othej 
members of his firm, isn't that so? 

A From the law firm of Israel Adler — 

0 Which as you know is associated with the firm of 

timmerman & Zimmerman, attorneys in this case. 

A Yes. 

Q So they send Mr. Bernardini to you on a fairly 
regular basis? 

A When he got hurtthey would send him to 

0 When he is making a claim, is that so? 

A Yes, sir. 

Q Dc you have recollection of when you firstsaw Mr. 
Bernardini in connection with any claim of injury? 

A No, sir, I don't recall because I don't have those 

papers with me. 

Q Did *yo u think it was important to bring them with 
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you? 


No, sir. 


Do you know when you saw him last in connection 


with any injury? 


A April of this year. 

0 What was he claiming then? 

A One of his leqs, I forget which one. 

Q Did you give an estimate of percentage disability 


in that case? 


I think so, yes, sir. 

Do you remember what the estimate would have been? 


A No, sir. 


Q Do you remember whether or not it might have been 
20 percent? 

A I don't recall, sir. 

0 Did you take time to check your file on that before 

you caine to Court t.oday? 

A No, I just looked through the papers and I saw 
it was in April. That is all and I put it back into the file. 

Q Do you have some sort of central file on plaintiffs 
nuch as Bernardini so you can tell yourself at a glance how 
many times thev had been there, for what, and what percentage 
disability you gave? 

A I would have to go through each particular case. 
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Q Do you cross index these so vou would know if you 
have seen a man before on another matter? 

A Oh, yes. 

0 You didn't check these files? 

A I didn't check them. I know it was not with the 
right shoulder. 

0 Did you check for that? 

A That is right. 

Q Are you saying now that none of these five or four 
other examinations had to do with the right åioulder? 

A That is correct. 

Q Other parts of the body? 

A Yes. 

0 ln each of these connections, it was in connection 

with an accident, each claim? 

A Each one. 

0 How many people do you examine a year for Israel 
Adler Ronca & Gucciardo or f° r Zimmerman & Zimmerman? 

A It will vary from week to week. This week none. 

The last week I saw three and soraetimes I will see ten in a 
week. 

It will vary anywheres from maybe three to four 
hundred in a year. 

0 So you see as many as ten plaintiffs a week at the 
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request of this law firm and its nllied law firm? 

A It doesn't come out to ten. I said between three 
and four hundred. 

0 Of course you are paid for each oneof these exam¬ 
inations? 

A I am paid for my examination and my report. 

Q And you are also paid when you come to Court? 

A Yes. 

0 So this one law firm, actually two, but as we know 
they are allied, sends you from three to four hundred plain- 
tiffs a year, is that not so? 

A Yes, sir. 

0 That is just one of many law firms that send you 
plaintiffs for examination, isn't that so? 

A Yes, sir. 

o Can you estimate how many other plaintiffs you 
might examine in a year? 

MR. AUSLANDER: If your TTonor plea-.e, I will 
object to this. I really don't know what therelevancy is 
nor is this proper cross examination. 

MR. STEARNS: The broadest latitude is allov»*d in 
cross examination of an expert witness. 

TIIE COURT: I thouqht you hnd made your point but 
T will permit vou to continue briefly if you wish. 
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A I can't tell you. It varies. 

Q Hundreds, if not thousands? 

A Tf you consider my own cases, my own patients. It 
will go up into a thoisand h a year. 

0 Doctor, you do not have, I assume, and correct me 
if I am wrong, an independent recollection of seeing Mr. 
Hernardini on November 4, 1960? 

A No, sir. 

Q You have no independent recollections of what 

findinas you might have made on that date? 

A No, sir. 

Q And your entire file for that examination is in 
your hand and it consists of one four-paragraph report, i 3 that; 
not so? 

A Yes. 

Q On direct examination did you hear vou testify that 
on November 4, 1969, Mr. Bernardini exhibited defects in 
abduction, external and internal rotation of the shoulder? 

A I added that but I spoke up there were movements of 
the shoulder and defects. 

0 When you were questioned abovt the initial exam¬ 
ination on November 4, 1969, did you or did you not testify 
there were defects in adduction and internal and external 
rotation? 
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2 A Yes, sir, I did do that. 

3 0 Is there anything in your report of November 4, 

4 1969 which would indicate that there are any, that you found 

5 at that time, any defects in adduction or internal or exter- 

6 nal rotation? 

7 A It just States there were definite defects noted 

8 with regard to the mobility of the shoulder. 

9 Q And you would have no wav of knowing, doctor, witho 

10 any independent recollection what these defects in mobility 

11 might have been, is that not so? 

12 A The defects noted are those that I usually examine 

13 them for and which I use. I shortened this particular report 

14 j without going into full detail. 

0 We are talking about your ability to testify, 

doctor, and I am not casting any aspersions — 

THE COURTt Pléase, let's just have questions. 

0 At the tine of the examination of November 4, 1969, 
can you say sitting here testifying that the man had defects 
in adduction and internal and external rotation of the 
shoulder? 

A T would say yes. 

Q Based on? 

A .Tust on my own usual coramon practice. 

Q In reporting or in examining? 
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A In examining and with the shortened report that I 

have. 

0 You did not, you will admit in your report of 
November 4, 1969, make specific reference to any specific 
defect? 

A I did not. 

Q Where is the acromio clavicular joint? 

A It is at the distal end of the collar bone. The 
collar bone as it gets up to the end of the shoulder joint, 
you will find a smal1knob-like area. 

Q It is not then on the toD of the shoulder. 

A It is on the top.' It is anterior to or forward 

from the exact top. 

0 It is not specifically on the top of the shoulder? 

A No, sir. 

0 It is slightly more forward? 

A That is correct, sir. 

0 Doctor, do you believe when you examined Mr. 
Bernardini for the last time you did make an estimate of per- 
centage loss of one of his legs? 

A I think so, I am not sure, but I know I did exam- 
ine him the last time was in April of '73. T don't recall 
the exact reason or the why's for it. 

0 Do you remember the exact percentage of disability? 
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2 

A No, I do not. 

3 

You are certain, are you not, that you did find a 

4 

percentage of disability? 

5 

A I believe I four.d a percentage of disability. 

6 

0 Don 1 t you customarily find a percentage of 

7 

disability? 

8 

A Not always. 

9 

Q Customarily? 

10 

A It all depends. 

11 

Q On these four or five other occasions — let's 

12 

restrict it to three or four when you examined other than most 

13 

recnetly and other than in connection with this suit. 

14 

On those occasions, did you also find a percentage 

15 

of disability in one or more parts of Mr. Bernardini's body? 

16 

A I don't recall, I may have. 

17 

Q Again you don't always find a percentage of dis- 

18 

1 

ability? 

19 

| 

A No, sir. 

20 

Q But generally you do? 

21 

A It all depends what had happened to the man. 

22 

Q Again speaking of the three or four and excluding 

23 

the examinations in this case and the one most recent, do you 

24 

know what percentage of disabilities you might have found on 

25 

these other three or four occasions? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 

POI FY 40II40F MFW YORK M V. C O 7.411*0 


\ 






158a 


1 

Graubarc! - cross 110 


2 

A No, sir. 


3 

MR. AURLANDER: I will object to that. There is no 


4 

relevancy unless we are talking about the shoulder. 


5 

TI1E COURT: The witness answered in the negative. 


6 

MR. AURLANDER: lie keeps reoeating the same question 

• 

7 

THE COURT: You can make your objections a little 


8 

more promotly or the witness when he sees you rising can wiat 


9 

with his answers and we can dispose of the matter more quickly 

• 

10 

lie already answered no and it seeras to me we should 


11 

get on with the next point. 


12 

Q With the percentage of disability that you believe 


13 

you found in 1973 at the time of your more recent examination. 


14 

would that affeet in your opinion, Mr. Rernardini's ability 


15 

to work? 


16 

A You mean the examination I did in April? 


17 

Q Right, for one leg or the other? 


18 

A No. I thought he could return to work with the 


19 

disability. 


20 

Q Did you find that this man had a permanent injury 


21 

to one leg or another? 


22 

A I believe so, but T can't recall exactly which one 


23 

and when and for how much percentage. 


24 

Q Is it your opinion, doctor, that this plaintiff, 


25 

Mr. Hernardlni, will lose time on an intermittent basis as a 
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2 

result of the injury to this one leg or another that you 


3 

observed in 1973? 


4 

A I don't recall, sir. 


5 

_ 

Do you know whether or not when that case is called 


6 

for trial if it soon is, you will testify? 


7 

MR. AUSLANDER: Objection. There is no testiraony 


8 

that the man has even made a claim. 


9 

THE COURT: Sustained. 


10 

Q You remember nothing in particular of the other 


11 

examination? 


12 

A No, sir. 


13 

MR. STEARNS: No further ouestions. 

k k i t 

14 

CROSS EXAMINATION 


15 

BY MR. TESTA: 


16 

Q Dr. Graubard, did I understand you to say that you 


17 

examined a thousand patients a year? 


18 

A Yes, sir. 


19 

0 Are these men that are sent to you by the firm 


20 

of Zimmerman & Zimmerman? 


21 

A No, I did not say that. I said between three and 


22 

four hundred from that firm of Israel Adler Ro nca 4 Gucciardo. 


23 

Q All told from plaintiffs lawyers, you soe over a 


24 

thousand, is that right? 


25 

MR. AHSLANDER: i will object to that unless counsel 
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2 

designates who are plaintiffs lawyers. 


3 

THE COURT: Perhaps you can rephrase your gue3tion. 


4 

I will sustain the objection as to forn. 


5 

Q When T say plaintiffs lawyers, lawyers who represent 


6 

nen in lawsuits, doctor, have you seen a thousand men a year 


7 

under those circumstances? 


8 

A You want to include compensation cases, yes. 


9 

Q You have been practicino medicine since 1932, 


10 

during that period of time, how many men have you examined tha 

t 

11 

were involved in lawsuits? 


12 

A About 35,000. 


13 

1 

Q And you examine them for the purpose of testifying 


14 

in Court, did you not, doctor? 


15 

A If called upon, yes, sir. 


16 

Q Did you testify in that number of cases over the 


17 

last 35 or 40 years? 


18 

i 

A No, sir. 


19 

0 When you examine these men, you examine them for 


20 

the express purpose of finding a percentage disability? 


21 

MR. AUSLANDER: Objection. 


22 

THE COURT: Sustained. 


23 

0 What is the purpose of your examination, doctor? 


24 

A To render an opinion. 


25 

Q Is it to render an opinion with respect to a peraert? 

rje 
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2 

disability? 

3 

A Or as to causal relationship or as to whether or noi 

4 

there is any disability at all. 

5 

But to answer the first part of my question, you 

6 

exanine them for the purpose of finding an express percentage 

7 

disability or not? 

8 

MR. AUSLANDER: That is objected to because the 

9 

doctor already answered that specifically that there are 

10 

three reasons or more that he would examine the man. 

11 

MR. TESTA: I am only dealing with the first 

12 

one. 

13 

THE COURT: Ovorruled. 

14 

Specifically to find a percentage, no, sir. 

15 

Oo you examine them to find out whether or not they 

16 

have a percentage disability? 

17 

A No, sir. 

18 

Q How many times would you say in the 35,000 cases 

19 

you found a percentage disability? 

20 

A I would say less than half. 

21 

0 Less than half, less than 17,000? 

22 

A That is right. 

23 

C You would have found percentage disability in 

24 

17,000 cases, is that right? 

25 

A Yes, sir. 
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0 Tn this particular case you found a 17 and a half 
percent disability? 

A Yes. 

0 How did you arrive at that fiqure? 

A Based on my experience over the last 40 years of the 
evaluation of a loss of function. 

O How many times have you found a 17 and a half per¬ 
cent percentaqo disability? 

A I don't know, I can't tell you. 

Q Would you say thousands of times? 

A No. 

0 Would you say hundreds of times? 

A Yes, sir. 

Q As a matter of fact you testified in a case in which 
I was involved in onlv about two weeks ago? 

A Yes, sir. 

Q In this very court house? 

A Yes. 

Q Up on the 2Rth floor, right? 

A I don't remember the floor. 
o It was in this court house? 

A Yes. 

Q And you found a 17 and a half percent disability 
in that case, didn't you? 
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fe 

A I don't recall. 


3 

0 Do you recall beinq exarained by a lawyer naraed 


4 

Kimbal who put his hand in front of you durinq the course of 


5 

j cross examination and asked you if there was a percentage 


6 

disability in his hand, do you recall that? 


7 

MR. AUSLANDER: i will object to this, your Honor, 


8 

I don't see the relevancy of that question or whether it has 


tf 

anythinq to do with this particular lawsuit or cross exam- 


10 

iration of the doctor. 


11 

THE COURT: It is cross examination. I fail to 


12 

see at the moment, but it is cross examination and I think I 


13 

have to allow it. At least I intend to allow it. Overruled. 


14 

0 Do you recall that incident? 


15 

A He gave me his left hand. He asked me to look at 


16 

it. 


17 

0 And you looked at it? 


18 

A I looked at it but I didn't fully examir.e it. 


19 

Q But you told him he had a 17 and a half disability, 


20 

didn't you? 


21 

MR. ADSLANDER: That is objected to. 


22 

THE COURT: Overruled. 


23 

A I did not say that. If rcy raeraory serves me cor- 


24 

rectiy, I did say assuminq there was this fracture in his 


25 

hand involving either the fourfch or fifth metacarpal bone — 
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Q Dr. Graubard — 


THE COURT: Let the witness finish. 


A I said at that time there would be a minimal of 17 
and a half oercent loss of function of the hand. That. is based 


upon a very cursory inspection and palpation 


in which . 


he withdrew his hand. 

O That was the plaintiff inthat case? 

A Mr. Kimble was the attorney for the defendant. 

Q Hut you didn't know that he had any injury to his 

hand, did you? 

A Until he pointed it out to me. 

0 He asked you to look at his hand? 

A That is riqht. He asked me to look at the scar. 

O After you looked at it, you told him he had a 17 

and a half percent disability? 

A I did not say that. As I told you, to the best of 
my recollection I said it would be a minimal, minimum 17 and 
a half, probably more, but then he withdrew his hand, he 
wouldn't let me examine hin anymore. 

0 And that was on the basis of just leokinq at his 
hand in front of you for a few seconds? 

A It shows you how obvious the defect was in his 

hand that it only took an experienced doctor five to fix seconds 
to know that he had n defect. 
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2 

n 

17 and a half percent or more? 

3 

A 

Or more. 

4 


When you examined Mr. Bernardini on November 4, 

5 

196°, how long did you take to examine him on that occasion? 

6 

A 

15 or 20 minutes. 

7 

0 

During that 15 or 20 minute-period of tirae, did 

8 

you take 

any X-rays? 

9 

A 

No, sir. 

10 

0 

Did you make any tests of any kind? 

H 

A 

Movements of the shoulder, my inspection, my feelincf 

12 

of the shoulder. 

13 

Q 

Did you ask him to take his shirt off? 

14 

A 

Definitely, that is where he had the trouble. 

15 

O 

Is it in the report? 

16 ! 

A 

• 

0 

T 

17 

Q 

Does the report say you asked him to disrobe? 

18 

A 

I always ask them to disrobe. 

19 

O 

Your report doesn't say that, does it? 

20 

A 

No, sir. 

21 

0 

In your report of November 4, 1969, all you said 

22 

was there 

were definite defecta noted. You didn't say he had 

23 

any diffi, 

culty with flexion or extension or abduction or any- 

24 

25 

thing else? 

A 

No, sir. 
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2 

Q 

In that same report, your conclusion was he had a 

3 

causally 

related disability. 


4 


Did anybody ask you to qive a report as to 

whether 

C 

5 

it was causally related or not? 


6 

A 

I isually do that based upon the history. 


7 

0 

You didn’t even take any historv in this case,- 

8 

did you? 



9 

A 

I did. 


10 

Q 

And you report back a causal relationship. 

is 

11 

that it? 



12 

A 

Due to the injury. 


13 

Q 

You do that in every case? 


14 

A 

If there is a history of an accident and I 

deter- 

15 , 

mine that that is related, I will so report it. 


16 

Q 

When this man came to you, did he come to you with 

17 

a letter 

from Zimmerman & Zimmerman or Israel Adler Ronca 

18 

& Gucciardo? 


19 

A 

He came from a telephone call. 


20 

Q 

Did he come with any tyoewritten statement 

of what 

21 

the history was, how the accident happened? 


22 

A 

No, just a telephone call. 


23 

0 

When they called you on the telephone, did 

they 

24 

sav they 

wanted an opinion as to whether it was a causally 

25 

related disability? 
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2 

A 

They wanted to know whether he was capable of re- 

3 

turning to do the arduous work. 

i 

4 

Q 

Did they ask you whether in your opinion it was 

5 

causally 

related to an accident? 

6 i 

I A 

No, sir. 

7 ! 

Q 

1 

But ycu flknde that finding anyway even though no- 

8 

i 

body asked you? 

9 

0 

A 

That is correcf. 

10 

Q 

You always make that finding, is that right? 

11 

A 

Depending upon the history, yes, sir. 

12 

0 

You said in that renor*’ of November 4, 1969 that 

13 

he still 

requir s turther treatment? 

14 ! 

A 

Yes. 

15 

Q 

Did you give him any treatment? 

16 

A 

No, sir. 

17 

o 

Did you recommend any treatment? 

18 

A 

I said he still requires further treatment. 

19 

o 

I realize that. Did you recommend any particular 

20 

tyoe cf 

treatment? 

1 

21 

A 

No, sir. 

22 

Q 

So you didn’t examine this man forthe purpose of 

23 

! helping him in any way, just to give a report, is that right? 

24 ' 

A 

I examined him at the reguest of his attomeys for 

25 1 

an opinion. From that particular point on, he was taken 
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2 

care of 

by others. 



3 


Q 

And you knew when you qave that opinion that some- 


' 

4 

dav 

you 

would be called into a courtroom like this to testify? 



5 


A 

No, sir. 



6 


Q 

Did you get paid for that report? 



7 


A 

Yes, sir. 



8 


Q 

How much? 



9 


A 

$20. 



10 


Q 

Are you being paid for coming here today? 



11 


A 

Por mv time, yes, sir. 



12 


0 

Ilow much? 



13 


A 

It depends when I get out of here. 



14 


Q 

Ilow much are you paid for your time per hour? 



15 


A 

A hundred dollars an hour. 



16 


Q 

When did you leave your office? 



17 


A 

I left my office at a quarter of three. 



18 


0 

Where is your office? 



19 | 

i 

A 

38 East 85th Street. 



20 


0 

And you got here before 3:00, didn't you? 



21 


A 

No, I think I got here — I parkec my car at 3:11 



22 

on 

Worth Street in the garaqe, Then I walked over here. 

1 


23 


0 

Do you keep records like that ir conneci_>cn with 



24 

themen 

that you see? 



25 


A 

What records? 


i 
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0 Exact time. 

A Youasked me so I told you. 

MR, AUSLANDER: I will object to this. Counsel is 
just beina sarcastic. 

THE COURT: The exchanqe which is obviously not 
necessary to the case has resulted in a question being asked 
and an answer being given. I think we would do well to get 
on. 

Q Tht iiext time you saw him was June 29, 1970? 

A Yes, sir. 

0 Did you get a telephone call at that time? 

A No, sir. 

0 Did you get a letter? 

A Yes, sir. 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


0 Do you have the letter with you? 

A No, sir. 

Q What did you do with it? 

A T don*t need it. T threw it away. Af ter 
finish it I throw it away. 

Q Do you remember what it said? 

A It just told me to reexamine the man, as vaguely 

as I remember it; that he was examined by another doctor. 

They sent me a copy of his report. They told rae he lost six 
weeks from work and I should please examine him to see if 
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there were any permanent disability. 

Q bid you examine any other doctors* reports in 
connection with your examinations of Mr. Bernardini? 

A One other doctor. 

Q Who was that? 

A Dr. Magliotds report. 

Q Did you know he was examined by Dr. Tagliagambe? 

A I think he was the attending physician. 

Q He was the treating physician? 

A Yes, sir. 

0 Did you see Dr. Tagliagambe•s report? 

A No, sir. 

Q Didn*t you think it was necessary? 

A No. sir. 

Q Did you know for»hat period of time Dr. Tagliagambe 
treated him? 

A No, sir. 

0 Did you think that was necessary? 

A I figured if the man was out for six weeks, he 
was probably treated for approximately the same time. 

Q Do you know that Dr. Tagliagambe told him he could 
go back to work on November 3, 1969? 

A Yes, sir, I do know that. That is why he came to me 
on November 4. 
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2 

0 

Did you know this accident happened on October 20, 




3 

1969? 




■ 

4 

A 

Yes. 



i 

5 

* 

And you say that is why he came to you on November 




6 

4? 





7 

A 

Because his attorney needed the report from rae as 




8 

to whether he is still disabled 




9 

0 

And the attorney that sent him to you was who? 




10 

A 

Who sent him to me? 


ti 


11 

Q 

Yes». 




12 

A 

Mr. Adler. 




13 

Q 

And you furnished him with a report, didn't you? 


■ 


14 ' 

A 

Yes, sir. 




15 

Q 

Was that the report of Novenber 4, 1969? 




16 

A 

Yes, sir. 


i 


17 

Q 

Did you see him at all betveen November 4, 1969 


1 


18 

and June 

29, 1970? 


■ 


19 

A 

To the best of my knowledge, I don't think so. 




20 

Q 

On cross examination by Mr. Stearns, you said you 


■ 


21 

examined 

him four or five times for other accidents? 


P 


22 

A 

Yes, sir. 




23 

0 

Do you remember the dates of thoseaccidents? 


■ 


24 

A 

No, sir. 


i 


25 

O 

Is that before or after October, 1968? 

é 
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2 

A I don't recall. I know that T examined him after 

3 

1969. 

4 

0 Was it after October 28, 1969? 

5 

A Yes, sir. 

6 

O All five of them? 

7 

A I don't recall, sir. 

8 

0 Do you recall what the nature of the injuries were? ; 

9 

A I think it was with the lower extremities. I 

10 

couldn't be specific about it. If I knew I was going to be 

11 

cross examined, I would have brought the reports along. 

12 

o You have been in court thousands of times? 

13 

A Thousands, not thousands. 

14 

0 How many times have you been in court and testified 

15 

in cases like this, doctor, in the last 35 years? 

16 

A You mean for your firm? 

17 

q You never testified for my firm. For plaintiff s 

18 

at :orneys. 

19 

A I have testified for Jarca Corporation many 

20 

times. 

1 

21 

0 Doctor, please. 

22 

MR. TESTA: If your Honor please, I don't know what 

23 

he is talking about or who Jarca Corporation is or anything 

24 

else and I will object to the doctor making speeches at 

i | 

25 

this point. 
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2 

THE COURT: Let's get on with it. The jury will 


3 

disregard the last answer. 


4 

0 How raany times have you testified for plaintiffs 


5 

attorneys in lawsuits? I 

II 


6 

! A I don’t keep statistics, I don’t know. j 


7 

0 You know when you Torne to court you are going to be 


8 

cross examined, don’t you? 


9 

A Yes. 


10 

0 Nevertheless you didn't bring any records concern- 


11 

ing all these four or five other accidents that Mr. Bernardin:. 


12 

was involved in? 


13 

A No, sir. 


14 

0 Were they all leg injuries? 


15 

A I don’t recall, sir. 


16 

0 Were any of them arm injuries? 


17 

A I don't think so, sir. 


18 

0 How about the right shoulder, did any of them bother 


19 

his right shoulder? 


20 

A Just this one, the 1969 accident. 


21 

0 I mean of the four or five that you examined him 


22 

for after that? 


23 

A No, they did not involve the right upper extremity. 


24 

0 You are sure of that? 


25 ! 

1 

A I can't be sure, 1 haven't got the papers in front 
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of me, so I can't be sure but to the best of my recollection, 
no. 

0 You testified that you don't always find percentage 
disability? 

A That is correct. 

Q But in every instance when you examine Mr. 
Bernardini, did you find a percentage disability? 

A I don't recall. 

MR. TESTA: No other questions. 

THE COURT: Any redirect? 

MR. AUSLANDER: Yes. 

REDIRECT EXAMINATION 
BY MR. AUSLANDER: 

Q Doctor, when you came to court, you knew you were 
going to be testifying aboutyour examination of this man’s 
right shoulder? 

A That is correct. 

0 Was it necessary for you to consider bringing 
any medical records concerning his feet or toes or ears or 
anything else if we are talking about a right shoulder? 

A No. 

0 Was it necessary to have those records to give an 
opinion as to what you may have found or not found concerning 
his right shoulder? 
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2 

A 

No, I didn't need those. 

i 

3 

Q 

Doctor, have you ever examined patients at the 


4 

reauest 

of attorneys representing defendants? 


5 

A 

Oh, yes. 


6 

Q 

So your practice isn't just to axamine patients 


7 

for attorneys representing plaintiffs, is it? 


8 

A 

No, it is not. 


9 

0 

Have you ever testified in court on behalf of at- 


10 

tomeys 

representing defendants? 


11 

A 

Oh, yes. 


12 

Q 

Doctor, in response to Mr. Testa's question, he 


13 

asked you whether you had seen Dr. Tagliagambe's reports? 


14 

A 

Yes, he asked me that. 


15 

Q 

And you had not? 


16 

A 

No, sir. 


17 

0 

He asked you if you had seen sone other doctor's 


18 

report? 



19 

A 

Yes, sir. 


20 

Q 

And that was Dr. Maglioto? 


21 

A 

Yes. 


22 

Q 

Who was Dr. Maglioto? 


23 


MR. TESTAi Objection. 


24 


MR. AUSLÄNDER: Mr. Testa opened the door. 


25 


MR. TESTA: I didn't open the door as to any other 
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doctor whoso report — 

THE LOURT: You introduced the name of Dr. Magiioto. 

MR. TESTA: I only said Dr. Tagliagambe. This is 
the only name I introduced who was the treating physician. 

THE COURT: You say at no time during your cross 
examination, sir, you either caused or referred yourself to 
this Dr. Maglioto. 

MR. TESTA: That is right. J. never mentioned that 
name and T would invite your Honor to have the record read 
back if there is any ment.ion by me. 

THE COURT: I heard that name mentioned, that I 
will tell you. 

MR. TESTA: Not by me. 

THE COURT: It was during the examination which you 
conducted, sir, and I will take you up on that last comment. 

Mr. Kaufman, would you checl^Mr. Testa's cross 
examination and if you come up with the name Maglioto, 
would you let me know and the jury will stand by for a moment 
while we check this. 

MR. AUSLANOER: It was within the last 30 questions 
of tho doctor. 

(Pause.) 

MR. TESTA: If your Honor please, I didn't mention 
it. The doctor mentioned it. 

! 
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THE COURT: You elicited the information, sir, on 
vour cross examination. 

MR. TESTA: # Yes, but I thouqht your Honor's ques- 
tion to me was whether I mentioned any other doctor's name; 

T did not. 

THE COURT: I think or caused it to be mentioned 
was part of my querie. 

In any event now that we have the record straiqht, 
do you object to the question? 

. MR. TESTA: Yes. 

* 

MR. STEARNS: I object also, your Honor. 

TTIjt. COURT: Let me hear the question. 

(juestion read Dack.) 

THE COURT: In view of Mr. Stearn's objection, I 
am qoinq to 3ustain the objection. 

;r. AUSLANDER: Your Honor, that information should 

"T* 

still be allowed to come ir^ if only against Mr. Testa. He 
opened the door. Both defendants in this case. They are botji 
defendants in this case. 

THE COURT: I can't say he opened the door as to Mr 
Stearns and under the circumat&nces — 

MR. AUSLANDER: They can work as a team. One can 
say something, the other one will object and I can't get back 
any redirect to explain something or bring sonething before 
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2 

the jury. 


3 

THE COITRT: You want to bring it before the jury? 

% 

1 

4 

. MR. AUSLANDER: Yes, sir. 


5 

THE COURT: I will give certain instructions in 

1 


6 

this regard. 


7 

TJothing that relätes to nr. Maglioto is to 


8 

be taken in any way shape or form against the defe’idant 


g 

Rederi. The jury is to completely erase from their mind any- 


10 

thing relating tothis doctor as far as its consideiation in 


11 

the case against Rederi. 


12 

Do you understand that ladies and gentlemen? 


13 

MR. STEARNS: In view of the fact the plaintiff is 


14 

suing only Rederi, I would renew my objection. 


15 

THE COURT: We have a series of claims and counter- 


16 

claims and under the circumstances since counsel is pressing 


17 

this point, I am going to rule, I have given these very stron< 

[ 

18 

cautionary instructions. This testimony will not in any 


19 

way reläte to you or reläte to your Client siuce you did not 


20 

elicit the information as to which an inquiry is being 


21 

made. 


22 

MR. STEARNS: With all respect, I object. 


23 

MR. TESTA: And I would like to join in that 


24 

objection, since the plaintiff is only suing the ship owner, 


25 

there is no possible reason for allowing such testimony. 
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TITE COURT: Inasmuch as there is a claim over, I 
think there is enough to permit this inquiry and you, sir, ar^ 
the one who vaised this point. 

MR. TESTA: Thnt is true, but the plaintiff is only 
svina the defendant, your Ilonor, and I am objectina to it 
on that gronnd. 

THE COURT: I think plaintiff^s counsel is taking a 
course which orobably is not advisable, but I will permit 
him to ask the question if herresses the point. I think 

he is ill-advised to do so. 

MR. AUSLANOER: I object to the Court making 
comments like that to the jury as to whether T am advised 

or ill-advised to do. 

THE COURT: You may proceed, sir. 

MR. STEARNS: For the record may I note I consider 
this question prejudioial and for that reason in addition 


to any other that is mentioned, I object. 

MR. TESTA: I would join in that objection. 

MR. AUSLANDER: If it please the Court, in the pleacjl 
inqs there is a specific counterclaim against this plaintiff 
hy the third party defendant. When he says I am not suinq 
him and he counterclaims directly against me — 

MR. TF.STA: Objection. 

THE COURT: I have mentioned this a few moments ago 
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\ 

} 

* 

i 

2 

We will have no further colloquy. If you wish to ask a 

3 

guestion you may do so. 


4 

MR. TESTA: At this po i.nt I will ask your Honor 


5 

to direct the jury to disregard that comment or itove for a 


6 

mistrial. 


7 

TIIE COURT: Which comment? 


8 

,MR. TESTA: The last counsel about pleadings. 


9 

THE COURT: Ladies and gentlemen — 


10 

MR. AUSLANDER: If your Honor please — 


11 

THE COTJRT: Ladies and gentlemen, all colloguy, all 


12 

discussion is to be put aside by you. Ladies and gentlemen. 


13 

in your determination of the facts, you are to look to the 


14 

15 

testimony of th ew .nesses, you are to look to whatever 

exhibits may be offered into evidence, nothing else. Rel- 


16 

ative to the law, I will at the conclusion of the case and 

i 


17 

from time to time during the course of the case, give my 

1 


18 

instructions. 


19 

Proceed, please. 


20 

BY MR. AUSLANDER: 


21 

0 Who is Dr. Maglioto? 


22 

MR. TESTA: Objection. 


23 

THE COURT: Overruled. 

** 


24 

A He is an impartial orthopedic specialist for the 


25 

United States Department of Labor. 


1 
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2 

i MR * TESTAs 1 will object to the use of the term 

11 


3 

i "impart *.al". 0 


4 

MR. STEARNS: I join in that objection. 


5 

THE COURT: Strike the word "irapartial." The jury 


6 

will disregard that word. 

1 

7 

Q Doctor, do you know of your own knowledge what 


8 

Dr. Maglioto's function is with the United States 


9 

Department of Labor? 


10 

MR. TESTA: Objection. 


11 

THE COURT: Overruled. 


12 

A He is an orthopedic consultant who is required to 


13 

indicate to the department wheth^r or not a man is injured. 


14 

| 

caoable of returning to work or he has a permanent dis- 


“ 1 

ability. 


16 

Q To your knowledge, did Dr. Maglioto examine Mr. 


17 

Bernardini after you examined him? 


18 

A After my examination of November 4, he Jid exam- 

t 


19 

ine him^ 

20 

MR. STEARNS: May I object to that. j 


21 

THE COURT: Do you know that for a fact? 


22 

THE WITNESS: Based upon the copy of the report 


23 j| 

that was submitted to me, yes, sir. 


24 ! 

THE COURT: You will disregard the last answer of 


26 l 

the witness. The jury will strike it fro* their minds. 

! 



1 
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2 

MR. AUSLANDER: If your Honor tlease, I h&ve sub- 

( 

3 

poenaed the United States Department of Labor records and I 

1 

I 

4 

offer that into evidence. 

I 

5 

MR. STEARNS: Objection. 

I 

6 

THE COURT: It is objected to? 


7 

MR. TESTA: Yes. 

| 

i 

8 

THE COURT: Sustained. 


9 

0 Did you read Dr. Maqlioto s report? 


10 

MR. TESTA: Objection. 


11 

THE COURT: Just ansvrer yes or no. 


12 

A A copv, yes, sir. 


13 

Q Was it in any way inconsistent with your findings? 


14 

MR. TESTA: Objection. 


15 

TIIE COURT: Sustained. 


16 

0 To your own knowledge, do you know whether or 


17 

| 

not Mr. Dernardir1 was directed back to Dr. Tagliagambe 


18 

for more treatment after Dr. Maglioto made his examination 


19 

for the Department of Labor? 


20 

THE COURT: If you know of your own knowledge. 


21 

MR. STEARNS: I object. 


22 j| 

A No, sir. 


23 | 

| 

MR. TESTA: T ask your Honor to disregard the 


2-1 || 

1 

import of the question. 


25 

THE COURT: of r?ourse. Ouestions are not evidence, 



i 

*ou t ni un 0 »t att T coukt *t»o*Tcav u. J. counthousc 
toi.r* iout*r Nr» vomk n y. ro mim 



y 

J[> 




1 


rkk 


Graubard 


redirect 


135 


2 

lrdies and qentlemen of the jury. The evldenoe is not what 

3 

counsel for any of the parties say. The evidence is the 

4 i 

testimony which cones from the witness on the stand or from 

5 

the depositions which are read to you or from documents which 

1 

6 

are admitted into evidence. 

1 

7 

0 Doctor, isn't it normal after doctors examine pat¬ 

8 i 

| 

ients to render reports to attomeys? 

9 

MR. STEARNS: Objection to form. 

10 

THE COURT: Yes, sustained as to form. 

11 

Q Doctor, is it the customary practice in New York 

12 

when a doctor examines a patient on behtlf of an attorney. 

13 

he will render a report to the attorney? 

14 

A Yes, it is usual and customary. 

15 

Q Doctor, was it necessary in your report to make a 

16 

note that you had the man disrobe? 

17 

MR. TESTAä Objection as to what was necessary. 

18 

THE COURT: I think that is a question for the 

19 

j| jury. 

20 

MR. AUSLANDER: Mr. Testa asked him that or Mr. 

21 

Stearns, whether he made a note that the man disrobed. 

22 

THE COURT: Yes, and the mental operation or the 

23 

conclusion as to whether it was necessary, I don't think 

24 

that proDerly could or should be brouqht out in the fashion 

25 

, that you intend to brinq it out, so to the extent an objectior 
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is pending, objection sustained. 

0 Doctor, is it necessary for the rendition of the 
report, for the findings that you made and the rendering of 
those finding to State that you had the man disrobe? 

MR. TESTA: Objection. 

THE COURT: Overruled. 

A No. 

0 Doctor, in your 1969 report, Mr. Testa asked you and 
Mr. Stearns asked you whether you had mentioned the types 
of defect you found in the shoulder and you stated, I 
believe, that you hadn't specifically listed them but they 
were covered by your statement — 

MR. STEARNS: I will object right now to the form 
of this auestion. 

THE COURT: He hadn't finished it. 

MR. STEARNS: lie has poisoned the form. 

MR. 1 03LANDER: I will withdraw it. 

0 In response to Mr. Testa and Mr. Stearns' ques- 
tions concerning your November 4 , 1969 report, did you make 
mention of the various types of defeets that you found in 
the man's shoulder? 

/ 

A No. 


24 


Si 


Q Did you, however, in your June of 1970 report spec- 
iH rally stato the types of defeets that you found in the 
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•- 

man ' s shoulder? 


3 

A 

Yes, sir. 


4 

Q 

What were those defucts? 


5 

j A 

In the movements of flexion, extension. 

abduction. 

6 

adduction, internal and external rotation. 


7 

Q 

Were these the same defects that you specifically 

8 

enumerated in the June,1970 report, the defects that you 

9 

found in the November, 1969 report? 


1° ! 

A 

Yes, sir. 


11 

Q 

Doctor, what do you charge for a normal 

Office visit; 

12 

for a patient coming to your Office on a Tuesday 

afternoon 

13 1 

i 

for an 

examination? 


14 

A 

A 

First visit will go anywheres between 25, 35 or 50 

15 

dollars 

depending upon the amount of time that I 

have to 

16 

spend. 


i 

17 

Q 

Can you approximately see four patients 

in an hour? ! 

i 

18 

A 

Yes. 

j 

1 

19 

Q 

So that by charging one hundred dollars 

an hour to 

20 

corae here, you would be losing four patients? 


21 | 

A 

That is right. 

i 

22 : i 


MR. AUSLANDER: That is all. Thank you 

• 

i 

23 

RECROSS 

EXAMINATION 

i 

24 

BY MR. 

STEARNS t 

i 

25 

0 

Is it your testimony that you simply failed to 

i 

1 
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2 

enumerate the defects that you found in the shoulder? 


3 

A T didn't think it was necessary to indicate ail 

1 

4 

the defects listed speciflcally. I just indicate- in a group 

5 

manner, so to say, that there was a loss with the raobility of 

1 

6 

the shoulder, without being specific. 


7 

0 How do you know since your only contact with this 


8 

examination is that one page four paragraph report, how do 


9 

you know now that the defects that you found or say you found 


10 

later were present on November 4 , 1969? 


11 

A I am pretty positive of it. 


12 

Q You are not sure? 


13 

A I am pretty positive that that was it. He had a 


14 

verv sore, tender shoulder. 


15 

MR. STEARNS: Can I have that stricken? 


16 i 

MR. AUSLANDER: It is responsive to the question. 


17 

the COURT: I think it is responsive to the questior^ 


18 

except for the part "lie had a very sore, tender shoulder." 


19 

As to that part, I will strike it. 


20 

21 I 

MR. AUSLANDER: If that is what triggers his memory,' 


! 

that is resoonsive. 

i 

° 

TIIE COURT: Let' s hear the question. 


23 

(Question read back.) 


24 ! 

! 

THE COURT: I will let it stand. The last part of 


•>r. 

Ml * 

tho answor will stand along with the rest of it. 

! 
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1 

2 I 

Q Doctor, if I understood your testimony, you test- 


3 

ified that over the years you have seen thousands and thcusand 

s 

4 

of plaintiffs, is that so? 


5 

MR. AUSLANDER: Objected to. It is patients. 


6 

THE COURT: Yes. 


7 

Q You also testified of these patients, half the 


8 i 

time, these examinations resulted in a finding by you — 


9 

MR. AUSLANDER: Mr. Stearns is paraphrasing answers 


10 

and que8tions which are not at all given by the witness. 


11 

MR. STEARNS: I thought the doctor was nodding his 


12 

head yes. 


13 

THE COURT: Let's let the doctor answer the question 

• 

14 ! 

A I stated that in about half of them I found no 


. 15 

evidence of any disability. 


16 

Q You examined this man twice? 


17 

A For this accident? 


18 

Q Yes. 


19 

A Yes. 


20 

0 And you found a percentage disability after the 


21 

second examination? 


22 

A That is correct. 


23 

MR. STEARNS: No further questions. 


»** 24 

RECROSS EXAMINATION 


25 

HY MR. TESTA: 

i 

I 

1 


I 
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Q You didn't find any percentage disability after the 
first examination? 

A One never finds a percentage evaluation immediately 
after an accident. You have to valt for a period of recovery 
before you can evaluate as to the permanency of anything. Yo\i 
can sprain your ankle today and be hobbling around for two weqks 
and make an uneventful recovery by the end of four weeks and 
have no disability. 


Q That te what happened in this case, isn't it? 
A No, sir. 


MR. TESTA: No other questions. 

REDIRECT EXAMINATION 
BY MR. AUSLANDER: 

0 These numbers are confusing me and maybe confusing 
the jurors. 

THE COURT: No speechea. 

Q Of these thousands of people you examined, were 

all of these people involved in lavrsuits? 

A No. 

Q So there were some vho were inovlved in lawsuits 
and some corae to you strictl- -s a treating doctor, is that 
not so? 

A That is correct. 

Q And you are asked on some occasions by attorneys 


SOUTHERN DUTRICT COURT REPORTERS. U.S COURTHOUSE 
*Ol 9 V NFW YORK N V. CO T.«*M 





1 

2 

3 

4 

5 


l 


6 

7 

8 
9 

10 

11 

12 

|l 

13 


14 


i 


16 

17 I 


18 


i 


19 


20 

21 

22 

23 

24 


189a 

rkk Graubard - redirect 141 

representing plaintiffs or attorneys representing defendants 
to examine the man and render a report, is that not so? 

MR. TESTA: Objoction to the leadlng questions on 

I 

redirect examination. 

THE COURT: Sustained as to form. 

Q Doctor, is it a fact that on some of these people 
you hav_examined, some vere recomraended to you by plaintiffs' 
lawyers and some by defendants' lawyers for you to render 
an opinion? 

A Yes. 

MR. TESTA: Objection. This is leading and impropei. 

THE COURT: This was his prior testiroony as I recall 
it. It is the jury's recollection which govems, of course, 
and he just answered it yes again. 

Q Out of these thousands of people that you have seen 
and treated over the years, would you estimate that the 
greater percentage are private patients? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

0 Dootor, what is the percentage in your estimation of 
these paople that are private patients that come to you for 
treatment and not sent to you for an examination and a 
report? 

MR. TESTA: Objection. The dbetor has already 


I 
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testified that half of them he gives percentage disabllity. 

MR. AUSLANDER: He did not say that. That is vhat 
I am arguing about. 

THE COURT: If the doctor can answer the quostiop 
I will perxnit him to do so. 

A It is a very difficult question to an 9 wer for the 
simple reason that if I have a private patient, he is coming 
in to me to treat him but he also requircj a report for 
disability Insurance or a life insurance policy or to fill oul: 
a Blue Cross form, so I have to fill out a form whether 
I like it or not, even if it is with Medicare I have to fill 
out a form. 

Q Is that the answer — 

MR. STEARNS: Object to the form of the question. 

THE COURT: He hasn't finished his question but I 
am prepared to rule. 

Q Doctor, when you gave us the answer that you might 
find a disability percentage on half or whatever percentage 
of sorae of these patients, were you referring to reports that 
you might give to Medicare, Medicaid — 

THE COURT: Sustalned. 

Q Were all the reports and percentage disabilitias 
that you gave only for litigation purposes? 

A No. 
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2 

Q Were they for other purpoees? 

3 

A Tes. 

4 

Q What are those other purposes? 

5 

MR. TESTA t Objeetion. 

6 

THE COURT: Sustained. 

7 

MR. AUSLANDER: All rlght, I thlnk tbe }ury under¬ 

8 

stands . 

9 

THE COURT: Please. 

10 

MR. STEARNS: I object to that comment. 

11 

THE COURT: Yes. There should be no coaoaent 

12 

made. 

13 

MR. AUSLANDER: I withdraw. 

14 

THE COURT: It ls closed. 

15 

MR. TESTA: No further questions. 

16 

1 

THE COURT: You tnay step down , you are axoused, 

I • 

17 

doctor. 

18 

(Wltness excused.) 

19 

THE COURT: I note it is a quarter of five. Me 

B 

will adjourn at this point. 

21 

Pleåbe, ladies and gentlemen of hte jury, remember 

22 

these various thlngs I have been te11ing you throughout the 

23 

course of the case. Me are still in the plaintiffs case. 

24 

I ask that you not discuss the case with anyone 

25 

or remain within the hearing pf anyone discussing the case; 
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that you keep an open rdLnd and not decide any laaue in this 
case until the caae ia submittad to you for your deliberationc 
under the instructiona of the Court and remember, aa I have 
said on at least one occasion alteady, that the colloquy 
of counael ia not evidence. 

The rulinga of the Court are not evidence. The 
evidence ia what comes frora the vitnesa stand in depoaitiona 
and on exhibits. 

You vill retum to your reapective homes tonight 
and keep an open mind on the caae, don’t diacuas it and you 
will retum tomorrow morning. I note on my own schedule I 
have a matter on at 9:30 which ahould take approximately 15 
minutea and another matter at 9:45 in both different cases 
than this which ahould take approximately 15 minutea. 

I vill aak the jury to be here ready to go tomorrow 
at 10:00 a.m. It ia possible thac ray prediction of 15 minutea 
apiece for the tvo mattera might be a trifle on the ahort sida 
but it von't be more than a fev minutea, so if you are here 
in your jury room ready to go at 10:00 a.m. tomorrow mornia?» 
ve vill reaume the trial at that time. 

Good night, ladiea and gentleman. 

(Court adjourns to October 17, 1973 at 10:00 a.m.) 
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FRANK BERNARDINI 

VS. 

REDERI A/R SATURNUS 

VS . 

INTERNATIONAL TERMINAL OPERATING 
COMPANY, INC. 


Trial resumed. 


New York, October 17, 1973, 
10:00 a.m. 


(In open court; jury present.) 

THE COURT: Good morning, ladies and gentle- 

men of the jury. I have taken some of the matters 
that I have spöken to you about yesterday. There is 

another matter which I will take v/hen we have our mid- 
morning recess. 

We will continue through the morning with a 
midnorning recess at about 11:30. 

Mr. Auslander, you may proceed. 

MR. AUSLANDER: Your Honor, I believe that 

the plaintiff was on the stand on cross. 

TKE COURT: Yes, he was. 

Mr. Bernardini, would you resume the stand and 
you v/ill continue the cross examination which had begun 
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yesterday by Mr. Stearns. 

FRANK BERNARDINI 
CROSS EXAMINATION CONTINUDD 
BY MR. STEARNS : 

Q Mr. Bernardini, I think „ hen we left off ye3tor _ , 

day 1 WaS aSkin<! y °“ abo « V°ur position at point /, 

which you v/ill remember is v/here „ 

you said you were after 

having turned this corner, the after in3hore corner ^ ^ 

‘b® '' atCh “ hen y ° U heard tho cracfciing of the boom 

or one of the wires i n the boom. 

Did you testify that you were about two 
feet from the corner at that time? 

A ■ 1 don't recollect. 

o How many feet were you from the corner when 
you heard the crackling? 

A I didn't take notice of how many feet. 

Q You can't say? 

A I can't say. 

o Whenvou heard the crackle, you stopped? 

A Yes. 

3 I believe that is wh.t you testified to yester- 


day 


Yes. 


An<ä yOU looked over and assured yourseif that 
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averything was all right? 

A Yes. 

i 

o The» you began walking forward on inshore 

side f isn't that so? 

A Yes. 

° " hen dld yOU aee the grease? 

A As SOOn as T hparr? 

, ard the cra ckle of the noise 

I lookea down, walked a fev stpnQ 

P # then I saw some grease 

I tried to dodge then, and I slipped. 

0 TeU ^ “ y °“ ““ “ directly, if you 

Ca "' COnSlderln9SDUTSelf ** *• a ^ ter Vou looked a „d 

started again. When did you , eG 

y -ee the grease spots? 

MR. AUSLANDER: Tf vrm ,. „ 

f Your Honor please, the 

»itness ,ust answered he walked a few steps. he looked 
down and saw the grease spots. 

THE COURT: Let'** u • 

Let s le . him try to answer it 

again if he can. i think it- , 

k was eovered yesterday as 

WS H f bUt 1 wil1 Perr.it it. It's a f rGsh * 

sa fresh day. If the 

witness can answer the question he may do so. 

I couldn t tell you how many feet but all i can 

t6U ^ ^ 1 heaM —• X X—- up. x walked 

8 fe “ StePS ' 3 fe “ *-*• “hen I looked down ag al„ x 

=aw the spots and X tried to dodge then and I slippod. 

How many steps did you take walking from point 
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uxni-cross 7.4* 

Y tov/ard the n*i i _ - " 

P UetS ***«* the grease? 

A I c ou id„. t tell you. 

As ma ny as fi Ve? 

1 cou «n't ten you . 

Were you taki ^ Wppytee steps7 
MR ‘ TrSTA: Objection to the 

" ^ "tippytoe steps - ' ““ 

tha t in this case. r ^body has said 

MR - STEARNS: t u,<m . 

111 Wl thdraw it. 

ö Did you use 

expression at your 

A y e3> your d eposition? 

0 I" any event, walking al 

tried to dodge th 9 h Spots you 

9 them and ste PPed in ono? 

A X saw them too late. 

° U Saw theSG grease spots and 
d °^« them. is that right? 

A 1 saw them too late. j, tri . 

Iy mind was on the boom. t0 ^ ^ 

° Were VOU watching wh ere y ou „ er 

you were going? 

* cs * 

You saw the grease? 

Xt was too late. 

You saw U bef °« you Slip ped? 

MR - T “™.- objection. 


A 

0 

A 

Q 
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Bernardini-cross 

MR. AUSLANOER, i object also. 

MR. TESTA: 'Phe 

* Witness testified three 

times he saw it too late. 

THE COURT: Sustained. 

MR. STEARNS: Ho .1, 

He a lso testified — 

MR. AUSLANDER: x obWt . 

oD^ect to counsel's 


charactorization. 


THE COURT: mu. . 

" he ob Jection is sustained. 

Ask your next question. 

•»* 

° Mh ° n y ° U »Mch foot slipped? 

A M V lef t foot slipped. 

0 ^ far y ° U pallets whe „ your 

left foot slipped? 

A Not too far. 

° Can y° u estimate in feet? 

A I couldn*t remember. 

0 "° Uld ^ haVG bGe " 10 f -t away f rom the pal 
when you slipped? 

A No. 

° Y ° U can,t estimate in feet? 

A No. 

0 Whe " y ° U SUpPed direotion did you fall 

if you did fall? 

A 1 SUPPed *«ase and I tvistad - r 
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Bernardini-cross 

-• ~«.«... M ny 

Vou slipped on the grease. Dld 


then twist? 
A 


your body 


question? 


I tripped. 


back. 


Twist * Whsn you slip — 

THE C0URT! Wo ^ Vou try to answer the 


slipped. i tried to get my balanco 


and 


MR. STEARNS: could I have 


the question re a d 


THE COURT: You may. 

(Question read.) 

0 Can you answer that question? 

A 1 slipped on the grease t . ^ , 

yrease. i was t rying to 

hold my balance and I tripped and f -t, 

tripped and fell on the pallet and 

hit my left shoulder on the eoaming. 

o Can you answer the question,vhen you slipped 
which way did your body twist? 

A To the left. 

Q ts that before or after you tripped? 

HR. TESTA: Objection. The witness has 

testified he did not trip. 

THE COURT: T v,»,.-, i 

I have in my notes, and the 

jury * s recollection, of course u in 

urse» will govern, that he said 
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<1 fr ? 

J. v. . 


Bernardini-cross • - 

he slipped on the grease r u 

9 i have heard that 

1 think I am correct. 

MR. STEARNS: T thinV 

hink ' y° ur Honor, with the 
same acknowledgement of u ea i, noep - 

weakness of my recollection, he 

also said he tripped. 

THE COURT: Lefs ask him. 

Q Did you also trip? 

A I slipped first. 

° Y ° U sl ipped,then you tripped. 

A The pallets were right there. 

MR. TESTA: Objection. 

THE COURT: Pleas#» m 

Se ' Mr. Testa, lefs finish, 
slipped first; then what happened? 

THE W1TNESS; A s 1 was going down, the 
pallets were there and I fell on the pallets. 

BY MR. STEARNS: 

0 Did you trip on the pallets? 

MR - TESTA! ° bJeCti °- ^at is the third 
tame the witness said h e slipped and fell - 

THE COURT; Dld you trip on the pallet? 

THE WITNESS: I f G n .. 

rell on the pallet. when 

you have an objection like that — 

HR. TESTA: ! object to any further use of 

the wcrl"trip." 
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Bernardini-cross 

MR. AUSLANDER: As a matter of fact, he said 

he fell over the pallets. ’ 


THE COURTj I just noted what he said and 
the jury did too. I don't think we need any help from 
any of the counsel. 

Q You did not trip? 

A I tripped over the pallet — when I slipped 
on the grease the pallets were in front of me. 


Q So what? 

A So you could trip on the pallets too. 

Q Did you trip on the pallets? 

A I fell on the pallets. i tripped on the 
pallets. 


Q Didyou trip on the pallet? 

A Yes. 


this. 


MR. TESTA: 
MR. STEARNS: 
THE COURT: 


Objection — 

He just said — 

Gentlemen, let me try to clarify 


Mr. Bernardini, did your feet, or either of 
them, come into contact with the pallets? 

THE WITNESS: After I Slipped. 

Q Your feet came in contact with the pallet 3 ? 

A I tried to get my balance and I tripped on 
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rka9 

the pallet. 

0 That is ycur testimony? 

MR. AUSLAfJDER: i obiect *.», 

oject to the question. 

THE COURT: Ym 

xes, of course, 

You withdraw it? 

< 

MR. STEARNS t Yes, your „ onor _ 

0 vou injured, did you not> tlr . Bernardini> ^ 
top part of your right shoulder? 

A Yes. 

o The top part of you r right shoulder. 

Again asking you to consider this table as 
the hatch coaming, this hein, the after inshore oorner. 

™ lkin9 al °" 9 ' thS Pall6tS are °ver here in front o, you , 
vou slipped, you tripped, you twist and you n,a„a,e to 

strike the top of your right shoulder against this coaaUng, 
IS that what you are saying? 

A I don*t know hou it happened, but I hit the 
coarung with my right shoulder. 

o That is how it happened: slipped, tripped, 

twist and your right shoulder «->,« ♦. 

nouider, the top part strikes this 

coaming? 

A My right shoulder. 

Q The top of your shoulder? 

A My rightshoulder. 
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° That 13 part of your bo dy hurt ln ^ 

accident, is that correct? 

MR - AUSIAHDER: *°ur „o„or, he did»-t say 

° f WS ri9ht Should «- He said the right 
shoulder. Mr. Stearns is consistently putting top, top 
top. 

TIIE COURT: He fncfifi . 

e tGSta -fied, according to my 

and again it is the jury's recollection which 

governs - that as he went down he felt pain, as I have 

it in my notes. on the top of his right shouider. lt 

n>ay be that m y notes are inaocurate. 

Can you tell us what portion of your right 
shouider struck what object? 

the WITNESS: H y whole shouider was swolien 

so I figure the top of my shouider. The whole shouider 
was swolien, 

THE COURT: You have placed your hand on the 

top Of your Shouider. 

THE WITNESS t When T . 

nen i hit the coaming it was 

all bruised up, scratched. 

THE COURT: Are you certain whether the top 

of your shouider hit something? 

THE WITNESS: It hit the side of the ship. 

THE COURT: What, the coaming? 
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J5f> 


Yes. 


Q Who was on deck, on the deck near the No. 4 
hatch, when you claim you had an accident? 

A A mate over here. i surmise it was the 

mate. He was standing on the other side of the pallet 
on the inshore side when I fell. 

Q He was the only one, is that correct? 

A There was a guy, a man over there, but I think 
it was up further. 

Q What are you referring to? 

A The gangway man. 

Q Where was he? 

A I can't remember. i know it was on this 
side of the pallet. I don't know whether it was 

down near the hatch, next to the coaming, or over there. 

Q Are you referring to this circle? 

A Yes. 

0 Are you indicating that this circle is a little 
out of place? 

A Roughly. i didn't take notice where he was. 

I just know he was there. 


This was not the same man that 


was over 


here? 
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0 Referring to page 17 n nÄ « 

t line 6, agaxn from 

your deposition, -lr. Bernardini: 

'Q The first thlng you did near the No. 

4 hateh is to walk across the ship to the offshore side, 
is that right? 

"A Right. 

0 Somebody was over there? 

"A Right." 

VOU are referring to the gentleman over here, 
are you not? 

A There was one guy on this side too. 

o ar. Bernardini, did you giv e that testimonyT 

A Yes. 

0 Were you then referring to the man on the 
other side? 

A Can I have the question again? 

° Q The first thing you did at the No. 1 

hatch was to walk across the ship to the offshore side. 
is that right? 

Yes. 

Somebody was over there? 

Right. 

He was standing near _ 

He was puliing the boom over on the off- 


"A 

"Q 

"A 

"Q 
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Shore side. He fixing it so I didn-t swing.- 

That man, that man we weretalking about during 

this part of your testimony, he is the man that is on the 
offshore side? 

A Right. 

Q Turning to page 18, line 7 

MR. STEARNS: your Honor, I think I might 

90 back and read continuously. i am back Qn page ^ 
line 13. 


offshore side, 


He was pulling the boom over on the 

He was fixing it so it didn't swing. 

"Q He was — 

"A By himself. 

Q No one else was there? 

"A No. 

"Q What was he handling? 

"A The guy. 

0 At the moment you anproached him he was 
handling the guy? 

"A I said, 'Where is the ladder?' That 
ia what you normally do. i don-t think they had a 
ladder around (indicating). 

"What he said, 'You are a hold man?' and I 
said, 'Yes.' 
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"Ue said, 'You have to go down the hold.' 
"Q What was this guy's name? 

"A I don*t know. when you go on the 
shiP V° u don't know everybody you work with. 

Q What kind of man was he, white man, 

colored? 


"A A white guy. 

"Q How big was he? 

"A Small. Ke was an Italian. 
Q Do you know his name today? 

"A No. 


Q He v/as a longshoreman? 

"A Right. 

Q Was he the only one standing on the 

deck? 


" A No * As 1 walked by the ladder there 
was, I think, a mate or a seaman, the mate." 

MR. AUSLANDER: Would you read the next ques- 

tion and answer? 


MR. STEARNS: This is not relevant to the 

point I am trying to make but I will read it. 

Q What do you mean v/hen you say you were 
walking by the ladder? 


I mean by the gangway. Not by the 
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gangway. By the No. 4 hatch he was standing, by the 

coaming on the inshore side." 

I am turning to page 41, line 19: 

"Q Did you see this other Italian guy 

at any time? 

"A No. 

"Q You do not know his name? 

"A No, he doesn't know me either. 

"Q You have not seen him since? 

"A flaybe I work with that gang once or 

twice on the waterfront. 

"Q You have not seen him in three years,as 
far as you know? 

"A I would not know him if I looked at him 
now. He was a small guy. 

"Q He is the only guy as far as you know, 
he and the mate were the only two people on deck? 

"A To my recollection, right. 

"Q As far as you know now, these are the 
only two guys? 

"A Yes." 

Q Do you remember giving that testimony? 

A Right. 

Q Now you are saying there was a third guy? 
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A I said before the accident happened. After 

the accident happened — you said before the accident. 

After I fell there was a guy on that side. 

Q Mr. Bernardini, did you tell me any place in 61 
pages there was a third man on this deck? 

MR. AUSLANDER: Objection. 

THE COURT: Sustained. 

Q Do you remember this question and this 
answer, page 42, line 7: 

"Q He is the only guy, as far as you know, 
he and the mate were the only two people on deck? 

"A To my recollection, right. 

"Q Those are the only two guys? 

"A Yes." 

Do you remember those questions and do you 
remember giving the testimony I just read? 

A Yes. 

Q And now you are saying there is a third one? 

A After the accident I saw one. 

Q When you testified at your deposition did you 
tell me there was a third man on the deck? 

MR. AUSLAIJDER: Objection. The witness will 

answer what is asked of him. 

THE COURT: Sustained. 
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2 

Q 

Where was the ladder leading into the No. 4 


3 

hold? 



4 

A 

I still don't know where it is. 


5 

Q 

Do you know what a coaming ladder looks like? 


6 

A 

Yes. 


7 

Q 

That would be a ladder affixed to the side of 


8 

the coaming, is that right? 


9 

A 

Right. 


10 

Q 

If you could see the coaming, yau could see 


11 

whether 

or not there was a ladderthere? 


12 

A 

. Yes. 


1? 

Q 

You testified that you walked completely 


14 

around. 

walking around the coaming looking for a ladder. 


15 

you have testified to that, haven't you? 


16 

A 

I said I went across the vay there and asked 


17 

the guy 

where the ladder was. 


18 

Q 

You did that, then you continued walking around 


19 

looking 

for the ladder in the path that is describcd by 


20 

these lines? 


21 

A 

Because he said it was on the other side. 


22 

Q 

Did you go around the No. 4 hatch looking for 


23 

a ladder? 

- 

24 


MR. AUSLANDER: Objection. 


25 


THE COURTr Overruled. 
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IG i 


No. 


Q Were you checking, looking to see whether vou 

would find a ladder on the inside of the coaning? 

A I went to the offshore side and asked the nan 
rigging up v/here was the ladder. 

Q fr. Bernardini, again, if you can't answer 
this qucst^ion tcll ne and say you can ! t ansver. 

As you v/al k ed around saying you were looking 
for a ladder, ucre you checking, looking to scc if thcro 
was a ladder at any point on the inside of the coaning? 

A No. 

Q You were not looking thore for a coaning 
ladder, is that right? 

A Right. 

0 Youcould have seen whether there was a coaning 
ladder by looking over at this corner? 

A It was too liigh to look down. 

C; It v/as three feet high? 

A fiaybe a little higher. 

0 Your testinony is that if you stood here at 
the forward inshore corner with your chest right up against 
it, or whatever part of your body up against this corner, 
you coulcn t see whether there was a ladder on any one 
the four inside v/alls of the coaning? 


SOUTHERN OISTRICT COURT RERORTERS. U.S. COURTHOUSE 
EOLEY SQUARE, NEW YORK. N.Y. CO 7-45S0 









213a 


Berpardini-cross 

Right. 

What kind of ladder were you looking for? 

A ladder that goes against the side of the 

An escape hatch ladder? 

That goes into the hold of the ship. 

Were you looking for that ladder? 

I was looking for the hold ladder. 

There are two kinds of ladders on ships that 
permit you access to the hold. Some have coaming 
ladders and sone have escape hatch ladders? 

A Right. 

Q You veren't looking for the coaming ladder? 

A I was looking for the coaming ladder. i 

didn't know where the ladder was, that is why I went 

across the wav to ask the gangway man where the ladder 
was. 

Q Were you looking for that ladder? 

A That is the first time I was on that ship. 

0 Were you looking for the coaming ladder? 

I asked the man on deck where was the ladder 
and he told me on the other side. 

Q vmat kind of ladder were you looking for? 

A Usually you have a coaming ladder and an escape 

»OUTHCRN OISTRICT COUPT fr.PORTCHS. u.s. couutmouie 
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hatch; sonetines you have two of them. 

Q You told me a moment ago thatyou weren't looking, 
you weren't checking for a coaming ladder. Were you 
or v/eren ' t you? 

A I was looking for the ladder to go down the 

hold. 


0 

against — 
A 
O 
A 
Q 
A 

fall. 


VJere you checking the coaming to see if it was 

That is what I asked the man for. 

What did he tell you? 

He didn't say nothing. 

What is an escape hatch? 

It s sornething around a hole where you couldn't 


Q Would you say it looks like a bathroon hamper 

built into the deck where the lid flips back? 

A Yes. 

Q You didn't sec one at anv tine? 

A No. 

0 If you had seen it you would have recollccted 

it? 

A Yes. 

Q ^Tien you fell, .**r. Bernardini, or when you say 

you fell, you claim you got grease on your jacket? 
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1 / 

J» v' { 


Right. 


v.’hat part of your jacket? 

The shoulder. 

That is the same shoulder, the right shoulder. 


that struck the coaming? 


Right. 

therc groase on the coaming? 

There could be grease on the pallet. 

'•'as there grease on the coaming? 

I *>n't know. i couldn't recollect. 
nid you tell ne at your deposition that you 


had grease on your jacket? 


Yes. 


Q Did you tell ne that to inpress me „ith your 
Clain that there vas grease on the dock? 

MR. AUSLANDER: Objection. 

THE COURT: Sustained. 

0 Turning to page 31, line 20, aetually line 1 9: 
"Q Of course you did." 

MR. STEARNS: ! ask counsel to acknovl- 

edge that that is in response to sonething Hr. Dernardini 
said before. 

MR. AUBLANDER* t «->,,• . 

I think he would have to 

-ad a couple of guestions and ansvers prior thereto and 
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i G* 


MR. STEARNS: Okay, I will do that. 

MR. TESTA: I think you could read thc 

question just before that. 

0 "Q Hov; nany heel marks did you see? 

A After it happened I was nervöns. 

0 How nany v;ould you say you sav/?" 

MR. TESTA: i will object to this. The 

witness has testified this is not being read for the 

purpose of indicating this is a prior inconsistent state- 
ment. 

THE COURT: it is being read for clarifica- 

tion. Counsel is getting at sonething else and there 
was an objection what he was starting with v/as more or 

less m midstream and he has backed up a couple of ques- 
tions. 


This is merely being read to clarify v/hat 


is 


to cone. 


MR. STEARNS: Yes, but there is an additional 

purpose. There is testimony I think inconsistent with 
Mr. Bernardini's — 

THE COURT: Please, no speeches. I have 

ruled and you may read. 

MR. TESTA: I want to go on the record that 


SOUTHERN DISTR1CT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SOUARE, NEW YORK. N.Y. CO 7-4SI0 






217a 


rka25 *,— Bernardini-cross 

this is not being offered as a prior inconsistent state- 
ment of the witness and it is not proper to offer it as 
corroborative. 

THE COURT: It is offered for the purpose, 

in my judgment, for clarification and we will cover the 
rest of it as it comes along. 

There was testimony already, as I recall it, 
by this witness that he had seen some heel marks on the 
deck. 


Again, ladies and gentlemen of the jury, in 
all these matters it is your recollection that governs. 

I am here listening as you are. I am taking certain 

notes but I don't pretend to have a photographic menory. 

If a question comes up as to what a witness 
said and you are not clear in your own recollection when 
you are in that jury room deliberating on this case, 
you may call and we can have any portion of the testimony 
read back to you. The court reporter is here and ar, 

You can see h e l" 133 been taking down all the testimony. 

If you get to a point and your recollections 
are not clear,and none of us has a photographic nemory, 
the court reporter is available and I will bring the 
jury out and have read back to you any portion of the 
testimony you wish read. 
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BY MR. STEARNS: 

Q Page 31, line 11: 

"Q How many hee] marks did you see? 

"A After it happened I was nervous. 

"Q Hov; many would you say you saw, two or 

three heel marks? 

"A There were more than six or seven, I know 


that. 

"0 You were dodging them on your way going 

forward and you slipped? 

"A I wanted to get over them. 

"Q Of course you did. Which foot did you 

slip with, which foot slipped? 

•A My left. 

"Q Then you fell. Which way did you fall 
"A I fell this way. 

"Q Indicating that you fell forward, is 

that right? 

"A Right." 

Page 40, line 11: 

■Q He was looking at you too? 

"A Yes." 

MR. TESTA: Why don't ve start at the top 

of the page? 
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MR. AUSLArJDER: Before we go into this 

again, your Honor, now I am going to object along with 
Mr. Testa that we are going over testimony which is repeti- 
tive. It has nothing to do so far as I could see with 
any consistencv with what has been testified to prior by 
the witness. 

% 

THE COURT: Ov^rruled. 

0 Line 3: 

Who saw you fall? The mate was 

I think it was the mate. He was not 

% 

He was about 10 feet from you? 

^ little more. He was looking at 

will say I didn't fall. 

Ten or 15 feet? 

Yes. 

He was looking at you too? 

Yes . 

He saw you fall? 

When I fell he came over to me and said, 
•You wait right there. i will call the boss of the 
ship, the stevedore.' 

•Q Did he — 

Southern OISTRICT COURT reportens, u.s. courthouse 
FOLEV SQUARE, NE* YORK. N.Y. CO 7-4SS0 
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> 


I guess he did. They all started run- 

He said, 'Wait right there’? 

He told me not to get up. 

At the time you were lying on the pallet, 

Yes. 

Face down? 

Right." 

Mr. Bernardini, have you ever seen pallets 
arranged in the fashion described by you and used by 
longshoreman as walking boards? 

A They never have it across like that. 

MR. TESTA: Objection. If this witness 

is going to be asked to give expert testimony, this is 
improper. 

THE COURT: I don't consider it expert tes- 

timony. He v/as 25 years a longshoreman, having started 

as a longshoreman in 1946, and he has been asked if he 
ever saw this and I will permit the question to be answered 
if he can. 

You started to answer it. I don't know that 
the jury heard your an sv/er. 

Let me have the question read back to the wit- 
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(Question read.) 

MR. TESTA: Objection. There is no founda- 

tion bein * laid this testimony. There is no indi- 
cation what the rnanner described by him — the question 
is improper. 

THE COURT: Overruled. 

Q Have you seen pallets used as walking boards? 

Yes, but they always have a walking space in 
between them? 


MR. TESTA: Same objection. 

THE COURT: Overruled. 

0 Do you remember this question and giving 
these answers at page 32, line 17: 


Could it have been 10 pallets? 


"A 

"Q 

"A 

you I would tell 
there. it was 


I don't think so. 

How many would you say? 

I could not say. If i wou ld tell 

a lie. I know it was one or two high 

because the coaming was high. 


Q And it was used as walking boards? 

"A Correct. 

"Q Isn't that what you think about this, you 
have been around these pallets for 25 years? 
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"A Yes. 

"Q So the guys could walk over it? 

"A Yes." 

Y°u had seen pallets used as walking boards 


MR. AUSLANDER: I will object. On that 

same page 33, line 13, there is a question and answor 
specifically that Mr. Stearns asked and before I make 
anv more comment I would ask your Honor to read it and 
see whether it should be included. 

MR. STEARNS: I will read anything you 

want. 

THE COURT: I think that is fair enough. 

MR. STEARNS: "Q You have seen pallets 

like this set up many times in 25 years, pallets set up 
like that? 

"A No." 

BY MR. STEARNS: 

0 Do you remember that question andthat answer? 

A Yes. 

Q The longshoremen set up these pallets? 

A The gangway man. 

MR. TESTA: If your Honor please, I would like 

to object to that question and answer, your Honor, because 
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there is no indication this witnoss knows who set up 

these pallets. He had just come aboard the ship. 

THE COURT: The answer has been given. Y 

will have your opportunity to examine him on it and I 
would think it is a question you should ask on your ovm 
examination. But the answer having been given without 
any objection previously, i think it is best to explore 
it on cross examination. 


BY MR. STEARNS: 

Q Page 36, line 14, do you remember this question 
and these answers: 

"These pallets were at about the middle of the 
hatch, right? 

"A About the middle, I guess"? 

MR. AUSLANDER: Again, if Mr. Stearns is 

going ' , read something he should start three or four 
questions prior. 

THE COURT: Sir, he doesn't need any assist- 

ance in this regard. If you choose at some time to 
clarify the matter by additional questions, you may do 
so, but he has the right, it would seem to me, to read 
the questions as he sees fit. Needless to say, if the 
questions are cast in an unfair manner, I trust he 
wouldn't read them. 
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MR. AUSLANDER: I don't State he has to 

read them. He is starting out of context. 

MR. STEARNS: I don't think that argument 

can be made in this case. 

THE COURT: Let's proceed. 

BY MR. STEARNS: 

Q Question on page 36, line 17: 

"You walked half the length of the hatch be- 
fore you slipped, is that fair to say, you walked half 
way back up? 

"A About the middle." 


Line 29. 

And by the way, Mr. Bernardini, the last two 
questions and answers, do you renenber hearing those and 
giving those answers? 

A Yes. 

Q Those answers were true, were they not? 

A Yes. 

Q Page 29, line 13 — line 10: 

"Q You were walking completely around 


the hatch, right? 

"A Yes. 

"Q You were walking toward the front of the 


ship? 
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rail, is 


grease. 

deck and 


on deck. 
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"A Yes." 

MR. AUSLANDER: I will object, if your Honor 

THE COURT: Please. 

"Q And the hatch is still on your left r 

I 

"A To ne it's on the left. 

"Q As you remember it? 

"A I put a picture of it in my mind. 

"Q You walked between the coaming and the 
that correct? The dock is on your right? 

"A Yes. 

"Q What happened to you tnen? 

"A There were a lot of spots on the ground, 
I tried to dodge it and I fell. 

"Q You saw these spots of grease on the 
you tried to dodge them? 

"A Yes. 

"Q And you slipped? 

"A Yes. 

"0 And you fell down? 

) 

"A And there were pallets one or tv/o high 

"Q How did you try to dodge these? 
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"A You know, like tippytoe steps. 

0 You saw them and began to take steps so 

your foot vould not come down on these spots of grease 
that you saw? 


"A No. 

"0 And you did not have any luck doing this, 
you stepped on one? 

"A I fell, right." 

Do you remenber those questions and those 

answers? 

A Yes. 

MR. AUSLANDER: Again, your Ilonor, I fail 

to aee where this is inoonsistent vith what the witness 
has already testified to three, four, five times, and 

that was my objection before along „ith Hr. Testa's objeo- 
tion. 


MR. STEARNS: Your Honor, I will say, and 

I prefer to say it at the side har. 

THE COURT: No. The objection is over- 

ruled. Each of you can argue your points låter. 

Q How many accidents have you had since this 

one? 

A Three, 

Have you been seen by Dr. Graubard in connection 
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1 

~L t J 


with these three other accidents? 
A I saw Dr. Tagliagambi. 


Mr. Bernardini, would you just answer the 


question? 


Yes. 


0 Were you seen, examined — 

THE COURT: He answered the question. He 

said yes. 

0 Do you know whether Dr. Graubard found a per- 
centage disabillty of parts of your body in connection 
with these other accidents? 

MR. AUELANDER: Objectlon. i don't see 

the relevante. We are talking about a shouldor acoident 


in this case. 

A I don*t know. 

THE COURT: He said he doesn't know so under 

the circumstances I will let the answer stand. 

Q Did you lose time for work as a result of these 
other accidents? 

A Yes. 

Q What parts of your body were hurt or you 
clain, were hurt in the nost recent acoident you had? 

A My knee. 

Q VThen did that happen? 
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A '72, January. 

Q How long were you out of work as a result 

of that accident? 

A Six weeks. 

o The same amount of time you were out this 


time? 


About five and a half 


A Figure a little less. 

weeks, roughly. 

Q After that accident in January of 1972, when 

you went back to work after six weeks, did you lose any 
intermittent time? Did you lose an occasional day be- 

cause of anything that had to do with vour knee? 

A No. Maybe a couple of days. The knee ain t 

important. The shoulder is what you do your work with. 
q The knee is not important climbing down a lad- 

der into a hold, is that right? 

A It is important. 

q You lost a couple of days as a result of your 


knee, is that right? 

A I don't keep a record on that. 

q You testified in this case that you lost from 

15 to 19 days as a result of your shoulder, didn't you? 

A Right. 

Q You didn't keep a record of those? 
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Right. 


q You did not? 

A I said I didn*t keep a record. 
q You don't have any record to show how many 

days you lost as a result of your knee injury in 1972? 

A Right. 

Q Eut you did lose sone days? 

A A few days. 

q When is the most recent day you lost as a 

result of your knee injury? 

A I don't recollect. 

q How about the other two accidents you have 

had since this one? 

A I hurt my two wrists. 

Q Did you lose days from work because of that? 

A Yes. 

• q v?as that two separate accidents? 

A Tv:o separate accidents. 

q of the first of these wrist injuries, how many 

days did you lose from work? 

A About 18 days. 

q After you went back to work, after you first 

wrist injury, did you lose some intermittent additional 

time? 
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A It wasn't that bad, the wrists. I didn't 

lose much days. 

Q Did you lose a few? 

Would you answer it for the record. He can't 
see your head shake. 

THE WITNESS: What is the question? 

(Question read.) 

A No. 

Q You didn't lose any intermittent time as a 
result of the first wrist injury? 

MR. AUSLANDER: He answered that. He said 

no. 

MR. STEARNS: I will withdraw it if it is 

clear. 

THE COURT: All right, it is withdrawn. 

Q How about the second wrist injury; how much 

time did you lose as a result of that one? 

A About 21 days. 

Q Did you lose any intermittent time as a rc- 

sult of that? 

A I don't recollect. 

Q Is it possible you did? 

A I couldn't recollect. It happened last year. 

I don’t know if I lost days on account of that or what. 

SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. N.Y. CO 7-*S«0 




rka39 


Bernardini-cross 


q You have no record? 

A NO. 

Q Did you have the same attorneys on all 

these cases? 

A No. 

✓ 

q On how many of the three subsequent accidents 

subsequent to this claim of accident were you representod 
by the attorneys who represent you in this case? 

MR. AUSLANDER: I will object to that. I 

don't see the relevance of who he decides to have as 
counwel. 

THE COURT : I fail to see it. I had no 

problem v;ith the first question, but I think going 
further in this is probably not relevant and material and 

I will sustain the objection. 

BY MR. STEARNS: 

q Mr. Bernardini, just to make sure I understand 

your testimony, you say that the mate, you said yester- 
day that the mate, the man that turned out to be the 
mate, was standing near the gangway. 

A A little over further. 

MR. AUSLANDER: If your Honor please, this 

is just repetitive, going over and over again the same 
material. 
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MR. STEARNS: I will admit this has been gone 

over before but to put some continuity “~ 

THE COURT: I think the continuity will come 

in your closing argument. I think you have put the 

questions to the witness previously. 

MR. STEARNS: I agree, I have. 

No further questions. 

CROSS EXAMINATION 
BY MR. TESTA: 

Q Mr. Bernardini, have you always worked as a 

hold man? 

A Yes. 

Q To go down into a hold you have to use ladders, 

don*t you? 

A Yes. 

q And that involves the use of your knees? 

A Sometimes. 

q And you had a knee injury just recently? 

A Right. 

q Did I understand you to say recently that you 

said that was not important, the injury to your knee? * 

A It wasn't that bad. 

0 Arevou able to go up and down ladders with this 

knee injury you had? 
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2 

A 

Yes. 

3 

Q 

It's only the shoulder that bothers you, is 

4 

that right? 

5 

A 

Yes. 

6 

Q 

The hatch coaning we are talking about, I 

7 

think you 

originally said it was three and a half to four 

8 

feet high? 


9 

A 

Roughly. 

10 


MR. STEARNS: Objection. It is not my 

11 

recollection he said that. 

12 


THE COURT: It is mine. At the same time 

13 

T remember 

you indicating to me your chest in the area 

14 

of your shoulder would be the place where the top of 

15 

the hatch 

coaning would be, is that right? 

16 


THE WITNESS: Right. 

17 

0 

How tall are you? 

18 

A 

About five-ten. 

19 

1 

1 0 

Whenyou went aboard this ship, and I believe 

20 

you said this in response to Mr. Stearns' questions, you 

21 

v-ere looking for an escape hatch ladder, is that right? 

22 

A 

A ladder. 

23 

Q 

Butysu have already told him you weren't look- 

24 

ing for a 

coaming ladder? 

25 

A 

I didn't sav I was looking for an escape hatch. 


1 
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I didn't know where the ladder was. 

Q Do you have any recollection of having seen 

an escape hatch ladder at any time? 

A No. 

Q In your traveis around the hatch at some point 

you heard a cracking noise? 

A The hoom wire. 

Q And after you had satisfied yourself there was 

no danger from that direction you kept walking forward? 

A Yes. 

Q VThen you first went aboard did you see these 

pallets that you have been talkiag about? 

A I didn't take notice. 

Q Did you look to your left at any time dovm the 

inshore side? 

A As soon as I came up I went left and I went 
right to the other side. I didn't take notice whether 
the pallets were there. 

Q You don't know who put those pallets there, 

do you? 

A I don't know who put them, no. 

Q As a matter of fact, you were onlv on that 

ship about five minutes before something happened to you, 
isn't that right? 

»OUTMEAN DISTAICT COUAT AEPOATEAS. U.S. COUATHOUJE 
FOLEV SQUAAE, NEW VOAK. N.V. CO 7-«»»0 




235a 


ib/ 

r ka 43 Bernardini-cross 

A Right. 

Q You went aboard the ship at 8:45 a.m, right? 

A 8:40. 

Q If told you this accident happened at 8:50 

would you agree with me? 

A It vas about five minutes after 

0 The accident you claim happened at 8:50? 

A Yes. 

q So all told you were on the ship for five 

w minutes? 

A Yes. 

q You have no idea whatsoever who put those 

pallets there, do you? 

A NO. 

q After you fell, I believe you said you complainecj 

to the mate and the mate called somebody. He told you 

to stay right where you were and he called somebody? 

A Yes. 

q Do you fcnow who he called? 

A He called the foreman of the ship. 

q Did the mate say anything to the ship's foreman 

in your presence? 

A No. He said the man fell down. 

q Did he say that he saw you fall down? 
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A He just said the man fell down. I don't 
recollect what he said. All I know is he said the man 
fell. 

Q Did you make any complaint about oil and grease 

at that time? 

A I was a 1ittle too nervous then. 

Q DidyDU tell the chief mate or whatever chief mat^ 

this was that you slipped on oil and grease at that time? 

A No. 

Q Did you tell that to the ship's foreman? 

A No. 

Q You didn't mention oil and grease? 

A I was worried about my shoulder. 

Q But you didn't see fit to mentionthe oil and 

grease, did you? 

MR. AUSLANDER: Objection to the form. 

THE COURT: Sustained as to form. 

O You didn 1 1 mention the oil and grease, did 

you? 

A No. 

Q You didn't mention it to the mate or the 

ship's foreman. 

You v-, ir 4 - to the timekeeper's Office, is that 

right? 
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Right. 


And you didn't mention the oil and grease to 


the timekeeper either, did you? 


He asked me what happened and I said I fell 


and hit my shoulder. 


grease? 


You didn't tell him there was any oil and 


All he asked me was what happened and I filled 


in a report and went to the doctor. 

0 He asked you what happened and you didn't tell 

him you slipped on oil and grease, did you? 



Q So there are three people, the mate, the 

ship's foreman and the timekeeper, and you didn't mention 
the presence of oil and grease to any one ofthose three? 

A Because I was worried about my shoulder. 

Q Didn't you think it was important to mention 

to them that you ciaimed you slipped on oil and grease? 

A Right then, no. 

0 You knew that he was going to go to make a case 
out of this, didn't you? 

A No, I didn*t. 

MR. AUSLANDER: Objection. 

THE COURT: I think that the question is 
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objectionable but since an answer has been given and it 
is in the record, the jury has heard it, I will over- 
rule your objection. 

Mr. Bernardini, when you see your counsel 


rising to make an objection stop and wait for him to 
make his objection; then I can rule. Once the answer 
is in the record it presents some other problems. 


BY MR. TESTA: 

q When for the first time did you consult a 
lawyer about this case? 

A When I went to the doctor the doctor told me 

to go back to work in three days, so I called Mr. Adler 
up that I couldn't go back to work. 

q Is Mr. Adler a lawyer? 

A He is a lawyer. 

Q Did you tell him about oil and grease? 

A Yes. 

n You did? 

A I told him I had to go back to work. He 

made an appointment with the Labor Board to go see the 

\ 

Labor Board doctor. 

q Did you have any discussion at that time with 

Mr. Adler about oil and grease on the deck? 

MR. AUSLANDER: I will object to any kind 
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of conversations the plaintiff may have had with his own 
counsel, which I believe is privileged. 

THE COURT: You wish to assert the attorney- 

client privilege? 

MR. AUSLANDER: Yes. I don't think it 

is proper what counsel and Client may have said or not 
said to each other. 

MR. STEARNS: If I may be heard on that. 

The attorney-client privilege, as I understand it, 
belongs to the plaintiff and it is not for the attorney 
to waive it, and in view of the claim being made here I 
don't think the plaintiff has any right to it. 

THE COURT: I would have to suggest one thing. 

Relative to any conversations you had with Mr. 
Adler while he was serving as your attorney, you are en- 
titled to claim, if you choose to, an attorney-client 
privilege. Counsel has just asked you to tell the 
jury about conversations you had with Mr. Adler. Are? 
you prepared to answer his questions or do you wish to 
claim the attorney-client privilege? 

THE WITNESS: The attorney-client 

MR. AUSLANDER: It is part of the attorney's 

work produet,which is even paramount. 

THE COURT: I would suggeét this. The 
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witness has just indicated he wishes to claim the 
attorney-client privilege. I will sustain his claim 

of privilege in that regard. 


MR. AUSLANDERs I am objecting and I want 
it stated for the record that I object to this line of 
questioning as it develops into the attorney's work 
nroduct. 


THE COURT: It seems that your objection, 

which was interposed for the record, is superfluous at 
this point in view of the fact I have sustained an 
alternate objection, which is the assertion of the attor¬ 
ney-client privilege. 

You may proceed. 

BY MR. TESTA: 

Q When first did you consult a lawyer in the 
Office of Zimmerman & Zimmerman with respect to this 
case? 

A I called him up when I hnd to go back to work 

Q When was that? 

% 

A About the 2nd or the 3rd. The 2nd or 3rd 
of November. 

g Did you ask them to commence a lawsuit for 

you? 

A I said that the doctor told me to go back to 
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Q The question was did you ask them to commence 
a lawsuit for you? 

MR. AUSLANDER: Again, your Honor, I 

believe that these are improper questions. 

THE COURT: Sustained. 

Q Mr. Bernardini, have you discussed this 
case v.»ith anybody since the tine that this accident alloned- 
ly happened on October 28, 1969 until today? 

A What are you talkir.g about? I still don't 
understand the question. 

MR. TESTA: Will the reporter read the 

question back. 

MR. AUSLANDER: He didn't say he didn't hear 

the question. He said he didn't understand the ques¬ 

tion. 

THE COURT: Perhaps you can restate the ques¬ 

tion. 

Q V7hat I am asking you is, you said you had 

) 

an accident on October 28, 1969. I am asking you if you 

discussed that accident or how it happened with anybody 
from that date until this date? 

A Yes. 

Q Who did you discuss it with? 

A With my attorney, Zimmerman & Zimmerman. 
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Did you discuss it with anybody else? 

My lawyer. 

Anybody else? 

I don't know what you meant. My lawyers. 
Besides your lawyers, did you talk — 

Mr. Stearns, I talked to him about it, 

That was at an examination before trial in 


this case. 


I mean aside from your lawyers and your 
examination before trial in this case, did you talk to 
anybody else? 

A No. 

Q When for the first time was the question of 
oil and grease injected into this case? 

. MR. AUSLANDER: Objection as to form. 

THE COURT: Sustained. 

Q Let me put it to you this way: did you talk 

to anybody in preparation for this trial? 

MR. AUSLANDER: I object to that also. 

Obviously the man was in my Office. 

THE COURT: Please. I think you know 



the practice. 

Overruled. 

Q Did you talk to anybody in preparation for this 
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trial? 



3 

A 

Yes. 

■ 

4 

Q 

When was that? 


5 

A 

Yesterday morning. 


6 

Q 

Before yesterday morning did you go into Mr. 


7 

Auslander's Office before yesterday morning and discuss 


8 

the case 

with him? 


9 

A 

Yesterday morning I went there to discuss this 


10 

case for 

today, to tell the truth. 


11 

Q 

And that was the only time you talked to him 


12 

about this case, yesterday morning? 


13 

A 

Yes. 


14 

Q 

Were you ever in his Office before yesterday 


15 

morning? 



16 

A 

Yesterday morning I was there. 


17 

0 

Before yesterday morning were you ever in his 


18 

Office? 

. 


19 

A 

Yesterday morning I was there. 


20 

Q 

I understand that. I am talking about before 


21 

yesterday morning? 

i 


22 

A 

The only time I was there was when I saw Mr. 


23 

Adler to 

make the appointment to go see the Labor Board. 


24 

Q 

That was in 1969? 


25 

A 

Right. 
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Q Between 1969 and yesterday morning you haven't 

discussed this case with your lawyer, is that what you 
are saying? 

A Yes. 

Q Did you know that this lawsuit was comnenced? 

MR. AUSLANDER: Your Ho.*or, this whole line 

of questioning, if you want ne to junp up after every 
question I will, but he keeps going into how, when r where 
v/e discussed the case. 

THE COURT: He is not getting into the 

substance of the conversations; he is askingthe question 
as to when the witness went to your Office to discuss the 
case. 

Today is Wednesday. We started the trial 

yesterday, Tuesday. As T understand your testimonv, 
you met with Mr. Auslander at his Office yesterday be- 
fore you came here to court. 

THE WITNESS: Right. 

THE COURT: Mr. Testa has asked you when v/as 

the last time before that that you were in Mr. Auslander's 
Office or your attorney's Office. 

THE WITNESS: In 1969 I was there. I 

explained the case to Mr. Adler — 

MR. AUSLANDER: That is all. 
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BY MR. TESTA: 


Q In between that date and yesterday morning 

you haven’t discussed this case vith your lawyer, is 
that right? 


Or anybody else? 

One time in May, 1971, when I v/ent for the 


pretrial. 


You are talking now about the deposition 


which Mr. Stearns has been reading? 


Yes. 


case. 


5. AUSLAHDER: This is discussing the 


THE COURT: I think that is fair. 


In other words, before you appearet at this 
examination before trial on May 6, 1971 did you discuss 


the case with your attorney? 


THE WITNESS: 


Yes. 


THE COURT: You mav proceed. 

q Since then you had three other accidents? 

A Right. 

q Were you here yesterday when Dr. Graubard said 

he saw you four or five times since Octoner of 1969? 

Did you hear him say that? 
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A Right. 

Q Does that meanyou had four or five accidents? 

A He saw me but it wasn't all for accidents. 

Q Only three times did he see you for accidents? 

A Right. 

Q These recent accidents we are talking about, 

I think one, you said,happened in 1973. 


A 1972. 

Q You said one happened in 1972, but these wrist 

accidents, v/hen did they happen? 

A 1972. 

Q Both of then? 

A 1972. 

o How about the knee accident, when did that 


happen? 

A One happened in January, 1972 and the wrist 
happened I think in ’72, around August. 

Q Vlhich wrist v/as that? 

A The whole two wrists, right and left? 

Q Did you have two separate wrist actions? 

A The one I had in 1970 was a wrist action. 

MR. AUSLANDER: I. will object to this. I 

don't see the relevance. We keep going into irrelevant 
matters which don't in any way touch or deal with the 
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shoulder we are talking about. 

THE COURT: I am not sure they wouldn't 

be connected up by counsel, therefore I will overrule 
your objection. We are on cross examination. 

Q flr. Bernardini, was oil and grease involved 
in any of thcse subsequent accidents, the knee accident 
or the wrist accidents? 

A No. 

Q Do you remember how those accidents happcned? 

A Vaguely, yes. 

Q Did you say vaguely? 

A I know the recent one, 1972. 

Q You didn't slip on oil and grease in those 

accidents? 

A No, I was moving cargo — 

Q I didn't ask you to tell me how it happened. 

You didn't slip on oil and grease? 

A No. 

Q Do you recall losing any time as a result of 
chese wrist accidents? 

A I don*t recall. 

Q Do you recall the exact day in August that this 
happened? 

A The 27th or the 28th. 
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A Right. 

Q And is it your claim that Dr. Tagliagambe treate 
you after that for six weeks? 

A Yes. 

Q Throughout that six-week period didn't he keep 

telling you you would be abie to go back to work after 
a few days aftor this accident? 

A I went to the Labor Board and they said I 

needed more treatments. 

Q Didn't Dr. Tagliagambe tell you you could go 

back to work? 

A No, only that first time I met him. 

Q Did he tell you you could go back to work 

on November 3, 1969? 

A Yes. 

Q Even though he treated you after that, he 

kept telling you you were able to work, didn't he? 

A But I couldn't go back to work. 

Q He kept telling you you could? 

A He only told me once to go back to work. 

Q Just once? 

A Yes. 

Q But you decided you weren't able to go back? 

MR. AUSLANDER: Objection as to form. 
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THE COURT: Sustained. 

✓ 

Q I believe Mr. Auslander referred to the treat- 

ment that you gave yourself as self-help, is that right? 


A Yes. 

Q You not only decided you wouldn't go back to 

work but you decided to give yourself treatment 
MR. AUSLANDER: Objection. 

THE COURT:, Sustained. 

Q Under direct exami-iation you said you had no 

previous or subsequent accident, is that right? 

MR. AUSLANDER: To his shoulder. 

MR. TESTA: If your Honor please 

THE COURT: We will have to permit the 

witness to answer the questions, Mr. Auslander. 

Do you recall stating on direct examination 

that you had no previous accidents? 

THE WITNESS: With the shoulder. I got 

in my report that I had an accident in 1954. 

BY MR. TESTA: 

Q You did have a previous accident? 

A In 1954. It's in my report. When I went 

for my pretrial I told the man. 

q What part of your body was hurt in 1954? 

A My right ankle. 
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Q When you said you had no subsequent accident. 
you had three subsequent accidents? 

A One. I don*t know what you are talking 
subsequent. 

Q You had a knee accident and two wrist accidents? 

A I am talkinq aboilt before my right shoulder. 

Q The word subsequent neans after. 

A Oh. 

Q After the accident in this case you had three 
other accidents? 

A My knee and my wrists. 

0 So when you said you had no previous or subse¬ 

quent accidents you didn't mean that, did you? 

MR. AUSLANDER: Objection. He never 

said that. 

I 

THE COURT: Let's get back and find out what 

he did say again. 

I will sustain the objection as to form and 
permit you to inquire in this area. 

Q You meant that you had no previous and subse¬ 

quent accidents to your shoulder? 

A That is what I thought you meant. 

Q I didn't ask you that question, Mr. Auslander 

did. 
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Do you by any chance know who the man was on 
the offshore side that told you where the ladder was? 

A No. 

q Have you seen him since? 

A No. I don't see hin. I haven*t been up 

the hall shaping. I don't know. 

Q When this man on the offshore side pointed 

and said the ladder was over there on the inshore side, 
is there any reason why you couldn't come back the 

way you had originally gone? 

A I just kept going around. I surmised he 

said on the other corner, probably. 

Q And you have never been involved in an accident 

where anything happened with a boom? 

A No. 

Q You never had a boom fall? 

A I wasn* t involved with the falling but I was 


a witness. 

q Have you ever involved in an accident when 

boom fell? 

A No. 

Q The time this accident happened you knew the 

mate was watching you? 

A I didn*t know he was watching me, no. 
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Q Did you see Chat "The mate was there 

and it looked aa though the mate was watching me"? 

A He was looking. 1 don't know that he was 

looking at me. 

q Was he looking in your direction? 

A He was looking in my direction. 

q And just recently when Mr. Stearns was ask 

ing you questions and reading from your transcript, 
you saidyou knew that he was going to say that you 
didn* t have an aocident, the exaot wording being 
that "He was looking at me. I know he will say I 

didn't fall," right? . . 

A Right. 

q what made you think hé was going to say you 
didn't fall. 

A Because when I went to my attorney and told 

i. ha e,id "lie will prohably say you 

my attorney about it he said, ne x t' 

didn't fall. 

Q so your lawyer told you that the mate will 

probably say you didn*t fall. 

Did he also tell you to say there was oil and 
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grease on the deck? 


3 

A No. 


4 

MR. AUSLANDER: Objection. 


5 

THE COURT: He answered it no. 


6 

MR. AUSLANDER: I wish you would direct Mr. 


7 

Testa not to put questions like that v;hich he knows are 


8 

absolutely improper because it is impugning the integrity 


9 

of me and my office. 


10 

THE COURT: Mr. Testa, proceed with your 


11 

inquirjes. The question was asked whether it was proper 

- 

12 

or not in the first instance. The answer was in the 


13 

negative. The jury will not imply anything from the 


14 

question or any other question. Implications come 


15 

from answers, not from questions, ladies and gentlemen. 


ie 

Q When you reported this accident to the mate 


17 

the ship's crewman and the timekeeper did you tell any 


18 

one of them you heard a cracking sound from the boom? 


19 

A I didn't think it was important but after it 


20 

happened I surmised what had happened. 

- 

21 

0 My question was did you tell the mate, the 


22 

ship's foreman or the timekeeper that you heard a cracking 


23 

sound from the boom immediately before you had this acci¬ 


24 

dent? 


25 

A No. I didn't remember that. 

& 
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Q You didn't tell them about this oil and grease 
and you didn't think either one of them was important? 

MR. AUSLANDER: Objection. 

THE COURT: There are at least two questions 

in one. Sustained. 

Q When for the first time was that injected into 
the case, the question of the boom, the cracking noise 

i 

from the boom? 

HR. AUSLANDER: Objection. 

THE COURT: Sustained. 

Q When for the first time did you tell anybody 
about the cracking noise from the boom? 

MR. AUSLANDER: Again I object to that. 

THE COURT: Overruled. 

Q Do you understand my question. 

A Let me hear it again. 

Q When for the first time did you tell anybody 
that you heard a cracking noise from the boom immediately 
before the accident happened? 

A After I calmed dovm and everything,then I 

realized and I told my attorney. 

Q When was this? 

A When I called my lawyer when I had to go back 

to work and he made an appointment with the Labor Board. 

SOUTHERN DISTRICT COURT RERORTER*. U.S. COURTMOUEE 
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Are you talking about Mr. Adler? 

I explained to my lavryer. 

Did you tell Mr. Adler about the cracking 

Yes. 

At any time durinq the course of the deposition 
that you gavs on May G, 1971 did you say anything about 
hearing a cracking noise? 

MR. AUSLAND: I object unless he is asked 

whether he v/as asked that. 

THE COURT: Overruled — I an sorry; sustained, 

Q At any time during the course of your depo- 

sion on May 6, 1971 were you asked v/hether you heard such 
a sound and did you say you heard such a sound? 

i • t 

MR. AUSLAHDER: That is tv/o questions. 

THE COURT: Sustained as to form. 

Q You finally went back to work, is that right, 

after this accident? 

Q Yes, December 11th. 

Q When? 

A December llth. 

C 

Q December? 

A December. 

Q Did you go back to work as a hold man? 


rka64 

Q 

A 

Q 

noise? 

A 

Q 
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Hold man. 

You have been working as a hold man ever since? 
Yes. 


Q Full time? 

A No, not full time. I lost a few days. 

Q You work whonever there is work as a hold man? 

A I£ there is v/ork, I go to v/ork. If there is 

pain, if i don't feel up to going to v/ork that day, I 
don't go to work. 

Q Since December 11, 1969 have you been working 
as a hold man as regularly on that date to this as you 
did before the accident? 

A No. 


Q How many days a week did you work before this 
accident as a hold man? 

A At the shape-up? 

Q You were not part of a regular gang. 

A I had to shape up. If there is no work for 

the gang we would shape up. 


If there is no work,there is no work, right? 


A Right. 


Q And this has nothing to do with your shoulder 
or anything else, there is just no work available? 

A I could work every day if i wanted to. 
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2 

Q That is right, you could work every day if you 

* 

3 

wanted to. 

1 

4 

But that is only if there is work available 


5 

for you. 


6 

A There is work every day. I could work every 


7 

day. 

\ 

8 

0 Is there work available to you as a hold man 


9 

every day? 


10 

A Yes. 


11 

Q Ilave you been working every day as a hold 


12 

man? 


13 

A No. 


14 

Q There is no question you had three other 


15 

accidents here? 


16 

A Right. 


17 

0 And you weren't working as a hold man because 


18 

of those, isn't that right? 


19 

A Are you going back to 1969 up to todav? 


20 

Q That is right. You didn't work as a hold 


21 

man, you said, for some five and a half to six weeks 


22 

because you had a knee accident? 


23 

A Right. 


24 

Q When was that, in 1970? 


25 

A In 1973. 
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A In 1973. _ 

Q 1973. 

A 1972, I meant to say. 

Q The wrist accidents also kept you out of 
work for a while, didn't they? 

A Right, about three weeks. 

Q How long? 

A About three weeks. 

Q If you shape up to work and you don't want to 
work you can just go back home? 

A I have to work. 

Q Don't you get paid just the same whether you 

work or not? 

A No. I have to work every week. I have 
to bring home a payroll every week. 

0 If there is a job for you as a hold man,there 
is work there, you shape up and you don*t want to work 
and you go hone, don't you get paid? 

A But I have to work every day. 

Q Have you been workirg every day? 

A On and off since the last year or so. 

Q You were v/ork ing right now as a hold man, aren't 

you? 

A Yes. 


SOUTHERN OISTRICT COURT REPORTERS U.S. COURTHOUSE 
EOLEY SOIIARE. NEW YORK, N.V. CO 7-SSSO 








a 




260a 

‘ 2 ii 


1 

rka68 

Bernardini-cross 


2 

Q 

You never asked to be transferred to any other 


3 

category? 



4 

A 

No. 


5 

Q 

You are able to do the job of a hold man? 


6 

A 

V7hen there is hard work it is tough for me to 


7 

do it. 


■V 

8 

Q 

But you are doing it? 


9 

A 

I am forced to do it. 


10 

Q * 

Are you working as a hold man? 


11 

A 

Yes. 


12 

C 

Nobody is forcing you to do this, you are 


13 

doing it. 

aren't you? 


14 


After this accident happened you said you saw 


15 

heel marks 

there. You didn't get down there and count 


16 

the heel marks, did you? 


17 

A 

No. 

■ 

18 

0 

As a matter of fact, those were your heel narks, 


19 

weren't they? 


m 

A 

I couldn't say. 


21 

Q 

What kind of shoes did you have on? 


22 

A 

Work shoes. 


23 

Q 

What kind of soles and heels did they have? 


24 

A 

Neolite. 


25 

Q 

Neolite sole? 
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A Neolite. 

Q What kind of heel? 

A It must be the same. They are work shoes. 
That is what they have. 

Q They were made out of leather? 

A No. 

Q What are they made out of? 

A Neolite. Like a rubber base. 

Q Like a rubber heel? 

A It's called Neolite. 

0 Is that like a rubber heel, is that what you 
are saying? 

A I assune. 

Q I am asking you. 

A lt*s Neolite soles and heel*. When I bought 
the work shoes that is what I get, Neolite. 

0 You are using a word and I am asking you to 
tell me what it neans. 

MR. AUSLANDER: The jury understands what 

it is. 

THE COURT: The objection is overruled. If 

the witness can answer. 

C Is Neolite the same as leather or does it look 
like rubber? 
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2U 


Does it have little indentations or marks on 


it or is it smooth? 

A It is not smooth; it has the ripples. 

Q And these heel marks that you saw in this 

grease, did they have little ripples and indentations? 
A I don't kncw,, 

Q You didn't look at it and you don't know how 
many there were eicher, do you? 


Q When you said six or seven before you were not 
telling the truth? 


MR. AUSLANDER: 


Objection. 


THE COURT; Sustained. 


When you fell did your shoulder strike the 


pallet? 


A No # sir. 

Q Did any part of your body. strike the pallet? 

A My body. 

Q What part of your body? 

A My body. 

Q What part, your shoulder, your stomach, the 
knees, your head, what part of^our body 1 hit the pallet? 

A My whole side when I tripped down. 

Q Your whole side hit the pallet, is that right? 


il 
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• 214 


Yes. 


0 Can you just show ne on your body where you struc) 
the pallet, point to the part of your body? 

MR. AUSLANDER: He said his whole body. 

THE COURTj Stand up, if you will, and point 
to the portion of your body that came into contact with 
the pallet. 

THE WITNESS: When I tripped down — when 

you are falling you don't look what part of your body 
hit. I just fell. I slipped on the pallet, on the 
grease, and when I twisted I twisted my body. The whole 
side. It could be nv right side. 

THE COURT: The witness has indicated by a 

brushing of his hands up and down his whole side and has 
stated his whole side could have been the right side. 

BY MR. TESTA: 

Q Do you have any indication as to what specific 
part of your body, without the general statement of your 
whole side, any specific part? 

MR. AUSLANDER: Objection. 

THE COURT: Overruled. 

MR. AUSLANDER: It's an impossibility. 

THE COURT: If he doesn’t know, he will say 
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A I know ny whole side. I couldn't say what 
part of the body. 

Q You don't know whether any particular part of 
your body hit that pallet? 

MR. AUSLANDER: Objection. 

*' THE COURT: Sustained. 

BY MR. TESTA: 

Q You don't know whether your feet hit that 
pallet, do you? 

MR. AUSLANDER: Objection. He is breaking 

it down and it's the same as the first question. 

THE COURT: There were some questions and 

answers asked and given previously in this regard, in- 
cluding at least one asked by the court, and I will permit 
an inquiry in this area. 

Q You don't know whether your feet hit the 
pallet or not? 

MR. AUSLANDER: Objection as to form. 

THE COURT: Yes. 

Q Do you know whetheryour feet hit the pallet 

or not, or is it just your entire body that you are 
talkinc about? 

A When I slipped over there I tripped — 

, Q Mr. Bernardini — 
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THE COURT: Let him finish his answer, 

A I was on the grease, right. When I fell down 
the pallets were there* I fell on the pallets. 

Q i understand that. X am asking you whether 
you know and whether you can tell the judge and the jury 
here whether or not your feet hit those nallets at any 
tine. Do you know that or don'tv 3 u? 

A I don't remember. 

THE COURT: I think at this point we will 

take our midmorning recess. it is 11:35, and I have 
one matter which I must handle during the course of your 
recess. 


I would think your midmorning recess should 
run something between 10 and 15 minutes. We will 
then resume with this trial and v * will proceed to 1:15. 

reason for that is that I have a group coning at 
2 o'clock to observe this case, students. We have them 
from time to t?.ne. And I an going to speak with then 
from 2 to 2:15 to orient them. At 2:15 I will take a 
plea in a criminal case, which also should take about 15 
minutes, and I will ask the jury to return at 2:30. 

We will take the midmorning break and we v/ill 

go to 1:15. 


May I suggest during the period you are in the 
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A I had one with my eye. i had a couple of 
stitches. 

Q What was the other one? 

A My right ankle. 

Q So therewereat least two prior accidents, 

is that right? 

A Yes. 

Q And three subsequent ones? 

A Right. 

0 I am going to direct your attention to this 

diagram on the blackboard and you drew a line indicating 
the course that you took, is that right? 

A As far as I recollection, because it happened 
four years ago. 

Q This line is the course that you took? 

A I know I went to that side. 

Q Just answer my question. 

You took a piece of chalk and you drew a U 
from this point which is at the head of the gangway o sr 
here toward the starboard forward corner of the No. 4 
hatch; you drew this line, did you not? 

A Yes. 

Q Then you drew another line indicating that you 

walked from the inshore side to the offshore side in front 
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21df 


of the No. 4 hatch, correct? 

A Right. 

0 And this is the line that you drew? 

A Right. 

Q When you got over hereyou say you spoke to some- 
body and asked him where the ladder was? 

A Right. 

Q Did you draw this circle? 

A Approximately where he was standing. 

Q And you say he pointed over to that direction, 
and you were asked what courseyou took and again you took 
a piece of chalk and you drew this line? 

A Yes. 

Q That is the heavy line? 

A Right. 

Q To distinguish it from the line that Mr. 

Auslander drew when hc made this diagram originally? 

A Right. 

Q This one is Mr. Auslander's line and the 

I 

heavier line is the line that you yourself made? 

A Right. 

Q And this indicates the path that you took? 

A Right. 

Q And you continued that line around behind the 
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No. 4 hatch, did you not? 

A The back, right. 

Q And you made this line indicating that that 

is the way you went? 

A Right. 

Q How close is this line to the back of the hatch, 

the after end of the hatch, if you can tell me? 

MR. STEARNS: I believe he testified it 

was one foot. 

MR. AUSLANDER: If your Honor please, it 

is obvious this drawing is not to scale. 

THE COURT: I am sure the jury is aware of 

that. 

MR. AUSLANDER: From the tenor of Mr. 

Testa's question, it seens he is trying to get a distance 
of the line. 

THE COURT: Let's make it very clear. You 

v;ere walking, as I see the diagram, with the hatch coaminq 
to your left? 

THE WITNESS: Right. 

THE COURT: As you walked, how far to your 

left was the hatch coaming? 

THE WITNESS: As far as I could make out — 

I don't know if there was a passageway there but I went 
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through something there; like the back of the ship, i 
don't know if it was the side of the hatch or a little 
passageway there, I can't recollect. i know 1 walked 
to the other side. 

THE COURT: As you walked around, how far 

in feet, if you can tell us, was the hatch coaming where 
you vrere walking? 

THE WITNESS: I couldn't tell you. 

MR. STEARNS: Your Honor, this question was 

asked and answered. He said one foot. 

THE WITNESS: i said I don't know how much. 

MR. STEARNS: You said one foot. 

MR. AUSLANDER: Your Ilonor — 

THE COURT: Yes, you will have a right to 

Mr. Testa is examining the witness. 

This line represents the path you took behind 


inquire. 

0 


the No. 4 hatch.. 

A Right. 

Q Ar.d that is the line you drew? 

A Right. 

Q There is no question about it, this is Mr. 

Auslander's line and it is your line? 

MR. AUSLANDER: Your Honor, obviouslv fir. 

Testa is talking about scale here, my line, his line. 
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It was drawn just to show general directions. 

THE COURT: Mr. Auslander, there is no 

scale on this chart and I will charge the jury should 
take judicial notice of this fact that this chart 
which you drew represents no scale. It was put to 

make it easier for us to visualizé the scene as it 
appeared on the day of the accident. 

BY MR. TESTA: 

Q Mr. Bernardini, then you continued the line 

around this way and made the X here and that concluded 
your voyage around the hatch, is that right? 

A Yes. 

Q As you were walking behind this hatch, even 
though you can't tell us the distance, could you put your 
hand out and touch the after end of the hatch? 

A I couldn't recommend that. ' 

Q You couldn't recommend that? 

A I couldn*t recollect that what happened. 

All I know is I walked from one side to the other side. 

Q Did you make this "Y" here? 

A Right. 

Q Did you make the "X"? 

A Yes. 

Q Did you make this little zero? 
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A Yes. 

Q The rest of it is Mr. Auslander's handiwork, 

is that correct? 

MR. AUSLANDER: Objection. 

THE COURT: Yes. I think the question was 

objectionable as to form. I think there is something 
Mr. Stearns put on there as well so you have to rephrase 
your question. 


MR. TESTA: I just wanted to establish the 

parts that the witness put on this. 

Q Did you draw anything else other than these 

lines, the line around here, the Y f the X and the zero, 
did you put anything else on that blackboard? 

A Where the mate was standing, probably. 

Q Did you put the "M" there? 

A Somebody put it there. 

Q I only want to know the things you put on it. 

Is that everything? 

A Yes. 

Q How tall would you say the man was that told 
you where the ladder was or was supposed to have boen? 

A I can't tell. He was smaller than me. 

Q Was there a gangway man there? 

A When I went up the first time I didn't see one. 
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The only other man you saw was this man that 
was 3 maller than you and the mate, is that right? 

A To my eye, yes. 

0 How tall was the mate? 

A Average. 

Q Can you describe him? 

A He had his work clothes on. He vas built 
like me, roughly. 

Q Heavy man, a thin man? 

I don't know. I am a little heavy. Built 

like me. 

MR. TESTA: No further questions. 

MR. AUSLANDER: I would like to read a por¬ 

tion of the transcript that was not read by Mr. Stearns 
on page 36, starting at line 5: 

"Q You were walking more toward the 
hatch than to the ship's side, right? 

"A Yes. 

"Q And you walked how many feet before you 

slipped? 

"A On the inshore side. 

"Q As you started to go forward on the in¬ 
shore side? 

"A About 10 feet, maybe." 
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REDIRECT EXAMI1IATI0N 
BY MR. AUSLANDER: 

Q Whe.. you i.poke to the timekeeper he asked you 
what happened, is th&v. right? 

A Right. 

Q Did he ask you how it happened? 

A No. 

Q He just asked you what happened? 

A Right. 

Q He didn't ask you, did he, for the details of 

all that happened to you? 

A . No. 

Q When you spoke to the doctor did he ask you 
what happened? 

A What happened. 

Q Did he ask you how it happened or all the 

details? 

A No. 

Q Did you answer all the questions to the hest 

of your ability that were asked of you by Hr. Stearns 
during this deposition? 

^ A Yes, as far as I recollect. 

0 Is it true about two weeks ago I sent this 

to you? 
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A To read up on it. 

0 And asked you to read it? 

A To read it. 

0 And refresh your memory? 

A Refresh my memory f or the trial. 

0 You say you are married? 

A Yes. 

Q And you have two children? 

A Yes. 

MR. TESTA: Objection. 

THE COURT: You went Into this on direct, 

I permitted you to do so. r don . t reoaU ^ ^ 

Of the counsel inquired about this. 


tion. 


MR. AUSLANDER: Preba*-ahni-.. *. 

^reparatory to my next qi 


THE COURT: y ou ta , t have ^ fM 

3 qUeStl ° n by “ k1 "* Tou have already asted. 

You may proceed. 

0 Mr. Bernardini, in response to Mr. Testa’s 

question you said you „ere forced to go to wo rk . 

A Yes. 


work? 


What did you mean by you vere forced to go t 


I have two children. 
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MR. TESTA: Objection. 

THE COURT: He answered the question. I 

think the jury can call on its own conunon experience in 
matters of this type. 

Q In the 20 or 25 years your have worked on 
ships did you ever see pallets arranqed from the coaming 
to the rail Crossing over? 

A No. 

MR. TESTA: Objection. This has been 

gone over once and I made this objection that this man 
is not qualified to give expert testimony. He is not 

making any claim against the stevedore in this case 
and this is an improper line of questioning on redirect 
examination. 

THE COURT: I heard an answer given before 

you rose and if there is an answer in the record I will 
leave it there. 

Next time again. Hr. Bernardini, if you see 
any of the counsel rising to make an objection, whether 
it be your own counsel or one of the other counsel, just 
wait a moment so I can rule properly. 

You may proceed. 

MR. AUSLANDER: I vould like to pursue this 


line of questioning 
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THE COURT: Ask your next question. 

Q In your experience, when there was a high 
coaming around the hatch what type of setup have 
you seen as far as pallets or platforms or anything of 
that nature? 

MP. TESTA: , Again I am going to object. 

This is improper redirect examination. 

THE COURT: The subject was adverted to on 

cross examination by one or the other of you and because 
of that fact, because of the man e s 25 years in the in- 
dustry and because of another number of factors, I will 
overrule the objection if he can answer it. 

Q You can answer. 

A Usually they put up a platform on each side 
of the ship, one by the coaming and one by the hatch, and 
leave a passagevray for people to walk through. 

Q How big is this platform? 

A It varies. 

m 

MR. TESTA: What difference does it make? 

THE COURT: Obviously it varies. You will 

have different ships of different dimensions. 

Q This diagram and the lines that were drawn, 

were these lines drawn just to show the general way you 
were walking? 
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2 

MR. STEARNS: Objection. Leading. 


3 

MR. TESTA: Yes. 


4 

THE COURT: Yes. I think he is leading. 


5 

and that is exactly why they were drawn, to give a 


6 

graphic indication to the jury what had happened as 


7 

though we were looking down on this deck from a nelicopter. 


8 

from a seagull, anything you might discuss. This is 


9 

why it is up there and I charge that that is the reason 


10 

) 

it is there. 


11 

There are no dimensions listed, no measure- 


12 

rr.ents taken. This was obviously done in your pre- 


13 

sence, not separate and apart by an engineer with a 


14 

ruler and various alibrating devices. 


15 

MR. AUSLANDER: That is all. 


16 

RECROSS EXAMINATION 


17 

BY MR. STEARNS: 


18 

Q Mr. Bernardini, when I was examining you 


19 

yesterdav did you or did you not tell me when you turned 


20 

this oorner, and I am referring to the offshore after 


21 

corner of the hatch, you were within one foot of the 


22 

coaming? 


23 

A All I know is — 


24 

Q Mr. Bernardini, did you tell me that yester- 


25 

1 

day? 

k. 
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MR. AUSLANDER: I will object to that, your 

Honor, because of the fo an of the question. 

MR. STEARNS: I apologize for the raised 

voice. 

MR. AUSLANDER: Besides that, the form of 

th© question. It is like did you stop beatinq your 
wife. i 

THE COURT: If he said it yesterday you can 

use it. It seems to me under thecircumstances it is 
in the record. 

MR. STEARNS: I want to establish that 

he did say it yesterday for the purpose cf reminding 
the jury. 

THE COURT: Without speeches; I will permit 

you the one question. 

BY MR. STEAPNS: 

Q Did you tell me yesterday wher. you rounded this 
corner, the after offshore corner, you were one foot? 

A On that side^ 

Q So you were one foot from the after corner 
and you were that far away all the way down? 

A I don't know how many feet. 

Q Didn't you tell me yesterday it was one 

foot? 
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Bernardini-recross 
MR. AUSLANDER: Objection» 



MR. STEARNS: I will withdraw it. 

Q .!r. Bernardini, you did not see anybody lay 
down these pallets? 

A No. 

0 Based on vour experience in 25 years have you 
seen longshorcncn My'ng down pallets? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

\ 

0 You claim that a platform should have been 

built against the coaming, is that right? 

MR. TESTA: I will object to that, what his 

claims are. 


MR. STEARNS: I am entitled to investigate 

what his claims re. 

MR. AUSLANDER: Ha didn't say a claim. Hi 

said v;hat he had seen. 

THE COURT: I think what we are after is 

what would the accepted practice be and I will sustain 
an objection only as to form. 

BY MR. STEARNS: 

Q Mr. Bernardini, you are not a deck man? 

A No. 
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You are not an expert on deck practices? 

No. 

You have never worked on deck in jour life? 

No. 

When you are wcrking on deck you are not in 
a position to see what the gangway man is doing — when you 
are working in the hold, rather; you can't follow his 
every move, can you? 

A No. 


Q 

A 

Q 

A 

Q 


0 You are not an expert on what a gangway man 
should do in order to do his job? 

A I am down the waterfront 25 years. 

Q Are you an expert, Mr. Bernardini, never having 

worked as a gangway man, what a gangway man ought to do 
to do his job right? 

A Right. 

Q And you know the gangway man puts down these 

pallets, isn't that fo? 

MR. TESTA: Objection. I don't know whe- 

ther he knows it or not. . 

THE COURT: Do you know the practice aiong 

the waterfront as to who does what? 

THE WITNESS: Usually the man — 

Do you know the practice, yes or 

tr 

+ » m.. J '1 


*l V > 


■»#* 


THE COURT: 
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THE WITNESS: Yes. 

THE COURTs Do you know what the practice 
is along the waterfront for the inrstallation of plat- 


forms? 


THE WITNESS: Yes. 


THE COURT; What is the normal practice? 

THE WITNESS: Usually they leave a passage- 


THE COURT: Who does it? 


THE WITNESS: Tho men on deck usually do it. 


They give the signals. 


BY MR. STEARNS: 


That is the member of the gang that works on 


deck or the gangway man? 


Yes. 


Q And he is a member of your gang and is an 
employee of ITO, if ITO happens to be the stevedore? 
A The employees are supposed to do it. 

0 The employees of ITO? 


MR. TESTA: 


Objection. 


THE COURT: I don't think there is any 

testimony in that regard. If you vant to ask about 
general practice you can, but in this case I will sustain 


T 


*>» 

-Jl 




w 

t 
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so you could see over in the hatoh, nore so to look in 

the hatch ' because the side of the ship is low enouqh -- 
the inshore side is ’ow enough but the railing, 

you have to put something there to look in the hatch. 
Usually they put it right by the ooaning, tho railing of 


the hatch. 

COCJRT: Uhat is the practice as to what 

is put by the railing or the coaming? 

THE WITNESS: Sometimes they put a small 

pallet so you could look right down, a block of wood 
or something. it all depends. 

TIIE COURT: Do you know who in the normal 

practice does this? 

THE WITTJLSS: The man that gives the sig¬ 

nals. You get a small pallet and make a platform, but 
always leave a passageway so you could pass. 

MR. TESTA: Objection. 

1HE COLRT: I asked for the normal practice. 

The answer my stand. 

MR. STEARIIS: No further questions. 

RECROSS EXAMINATION 
BY MR. TESTA: 

Q Mr. Bernardini, your 25 years in the water- 
front you have vorked in the hold, haven't you? 
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do you? 


, Bernardini-recross 

Yes. 

You don't know anything about practices on dock. 


MR. AUSLAI?DER: Objection as to form. 

THE COURT: If you rephrase the cruestion 

I will pernit the inouiry. 


Q Did you ever work on deck in your whole time? 

A When we have to put cargo on deck we all put 

cargo on deck. When we put drums on deck ~ 

Q You are a hold man? 

MR.AUSLANDER: He gave an answar. 

Q You say you are a hold man? 

A Right. 


Q 

you been 
A 

Q 

A 

Q 

A 

Q 


And your entire career as a longs^ioreman have 
a hold man? 

Right. 

Where does a hold man work on the ship? 

Down in the hold. 

The hold nan does not work on deck? 

» 

When we put cargo on deck — 

Wouldyou please answer my question. 

THE COURT: He is answeringthe question. 

HR. AUSLAUDERj You don't like the answer? 
THE COURT: You say you normally work in the 
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Bernardini-recross 

2 

hold. 

Do you ever work outside the hold? 

3 


THE WITNESS: Yes, when we put cargo on 

4 

deck. 


5 

BY MR. TES 

TA: 

6 

Q 

Don't the deck men do that? 

7 

A 

We work on deck. VTe put the cargo on 

8 

deck. 


9 

Q 

I asked you a question. Don't the deck men 

10 

work on deck v/hen you have cargo that is put on deck? 

11 

A 

The hold men work. We cone on deck and take 

12 

the cargo 

off the pallet. 

13 

Q 

Listen to ne. When you are loading a ship — 

14 

A 

On deck? 

15 

Q 

Not on deck. When you are loading a ship 

16 

you start 

loading the hold first? 

17 

A 

Right. 

18 

Q 

You don't start from the top and work down? 

I | 

19 

A 

Ponetimes v/hen there is cargo on deck. 

\ 

20 

Q 

The first thing you do is put cargo in the 

21 

hold? 


22 

A 

Right. 

23 

Q 

Then you work up to the deck? 

24 

A 

Right. 


25 


Q 


You are a hold man so you work in a hold? 
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K. V O 


True. 


You are not an expert on deck practices. 


are you? 


MR. AUSLANDER: Objected to. 

THE COURT: Sustained. 

Q How na ny times have you v/orked on deck in 
all vo ur years as a longshorenan? 

What doyDu mean, rigging up or working on deck? 

Q Working on deck. 

A A lot of tines. 

Q How many? 

A t/henever we had to put cargo on deck. 

Q How nany tines, is that? 

A Twenty-five years, it's a lot of times. Once 

a week sonetimes. Once a week at least. 

Q Don't you work 99 per cent of the time in the 
hold as a hold man? 

A Pight. 

Q That is v/hy they have different departments; 

they have a winch man who operates a winch, they have 
deck men that work on deck, they have dock men that vork 
on docks, and hold men that work in holds? 

A Right. 

0 You as a hold man worked in the hold of the 
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Bernardini-recross 


A And we work on deck. 

Q Didn*t you say in your examination before 

trial that you never saw anything like that in your 25 

years as a hold man, didn't you say that? 

A Right. 


0 Now you are going to hold vourself out as an 
expert as to how it should have been dor '? 

MR. AUSLANDER: I!e said he never saw it 

across all the wav. 

THE COURT: Is there an objection? 

MR. AUSLANDER: Yes. 

THE COURTt Sustained. 

MR. STEARNS: I object to that comment, 

which I don*t think is a fair one. 

TiE COURT: The jury will disregard all of 

the most immediate comments. The only things the 
jury will accept is the testimony of the witnesses, the 
exhibits which were put into evidence. 

MR. TESTA: No other questions. 

MR. AUSLANDER: One or two more questions. 

THE COURT: You are now up to re-redirect. 


You may proceed 
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ship? 
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'• U 


How many nen are part of the deck 


gang on the 


A Only three. 

0 And U cargo v, as being loa ded on the deck, is 

“ trUE ““ thG h ° ld -i» con.e „ p and do tha „ 

A Yes. 

And is it nsual that cargo i. placed on deck? 
Many a times. 

containers, other things of that nature? 

Right. 

«R. TESTA: I object to the leading guestions 


0 

A 

Q 

A 


your Honor. 


allow it. 


THE COURT: Do you have any nore guestions? 

MR. AUSLANDER: No, yoU r Honor. 

THE COURT: The ansvers are in. * will 


MR. STEARNS: 
THE COURT: 


May i ask one more question? 
You may. 


RECROSS EXAMINATION 
BY MR. STEARNS: 

0 You say you slipped 
contact with the pallets? 


on grease and you cane 


m 
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A Excuse me. i didn't hear vou? 

MR. STEARNS: Two questions, your Honor. 

Q Mr. Bernardini, you say you slipped on grease 
and then you came into contact with the pallet and 
you tripped on the pallet? 

A I fell on the pallet. 

Q Did you trip on the pallet? 

A I fell on the pallet. 

Q Did you say at any time during this trial that 

you tripped on the pallet? 

A i don 't recommend — i don't recollect. 

THE COURT: Thank you, flr. Bernardini. 

You may step down. 

(Witness excused.) 

THE COURT: tlr. Auslander? 

MR. AUSLANDER: May we approach the side 

bar? 

THE COURT: Yes, indeed. 

(At the side bar.) 

MR. TESTA: If we are going to have any 

discussion I would prefer we have it in chambers. 

THE COURT: Let's get on with it. 

MR. AUSLANDER: The plaintiff is going to • 

rest and I ask that the court take judicial notice of 
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the Safety in Harbor Regulations for Longshoremen 
promulgated in May of 1969 which would cover this date, 
and specifically Section 1504.91, subdivision (a) 
and subdivision (c). 

MR. STEARNS: On behalf of the shipowner, 

these are the safety and health regulations for long- 
shorencn, and it has been held uniformiy in thi z Circuit 
not to apply to a shipowner and not to be proper matter 
for judicial notice in an action of a plaintiff against 
a shipovmer. 

Ilowever, by the same token, it is matter for 
judicial notice in a shipowner's action against the 
stevedore because they apply to the stevedore, and this 
is the way the safety regulations have been handled by 
courts in this Circuit. 

MR. TESTA: I would join in the first part 

of that objection and agree with Mr. Stearns that it 
has no bearing in so far as the plaintiffs casc against 
the shipowner is concerned. 

As far as the second party is concerned, of 
course, there is a portion that indicates that it is not 
the intent of the regulations to relieve the shipowner 
of any other regulations and I would call the court's 
attention to 1404.2,subdivision (b), in connection with any 


ii « rniiHTMOUSe 
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judicial notice in so far as the third-party action 
is concerned. 

MR. AUSLANDER: Might I say, your Honor, 

in answer to Mr. Stearns and Testa, although I don't have 
the citations with ne, at tne luncheon break I will get 
you the citations which State that these re sections 
which can be used in the plaintiffs case as far as negli- 
gence and unseaworthiness aspects are concerned, and I 
will bring those to your attention. I will also give 
the citations to counsel. 

TIIE COURTs Let ne suggest at this point that 
the court will take judicial notice of the various sections 
referred to by each of you gentlenen. Prior to my 
charging the jury I will indicate to you the nanner in 
which I will charge on these particular matters, but at 
this point he is asking me to take judicial notice 
of certain sections and I am prepared to take judicial 
notice of all sections adverted to by any of the counsel. 

» MR. TESTA: Will we have an opportunity to 

be heard on the record with respect to this. 

THE COURT: Yes. I do not plan to in- 

struet the jury in this regard at this time. 

Forpurposes of completeness in his case, I 


have indicated to you nov; I am taking judicial notice of 
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-these sections so that prior to his resting he will have 

at least completed his presentation. I do not 

plan to discuss the natter with the jury at this time. 

MR. STEARNS: If I may just say this. I 

assume what the court says, there has been an acknowledge- 
ment for the purpose of completeness of the offer of proof 
and tlie question or relevancy and therefore the adnissibil- 
ity of v/hat has been asked is held in abeyance? 

THE COURT: No, I plan to charge the jury 

on this, but I will indicate pricr to your summations the 
raanner in which I expect to charge. 

HE. TESTA: At that time we will have an 

opportunity to be heard on the record. 

THE COURT: Yes, because I will rule on your 

requests to charge and at that time, as I have done in 
the past, I will indicate t**e substance of my charge. 

MR. TESTA: So we don't have to be heard 

at this time in connection with that. 

MR. AUSLANDER: At this time I don't have 

the actuarial table but I will have that, again, at the 
luncheon break and I will ask the court to take judicial 
notice of the znan's life expectancy. I will provide 
the court with the actuarial table from the Civil Practice 
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Law and Rules of the> State of New York, which is the normal 
table used by the courts, and if you have any other I 
will not object to using that table. 

MR. STEARNS: I would object to that offer 

of evidence on the ground th€re is no proof of permanent 
injury in this case. 

THE COURT: There is proof in the record of 

this. I vould suggest on this, this is a matter, as 

far as the time period is concerned, if counsel will con- 
sult the -'arious tables and agree on one or the other 
table, I will accept their agreement on this, but I would 
suggest there is testimony, Mr. Stearns. It may be you 
wish to dispute it, as to permanence, and therefore I 
would expect the life expectancy is relevant. 

I would suggest further, if counsel cannot 
agree on a particular table, I will accept one of the 

so-called official tables. 

NR. TESTA: Work expectancy ve should be talk 

ing about and not life expectancy. 

t 

MR. AUSLANDER: Life expectancy if a man 

has a permanent injury. 

MR. STEARNS: The only testimony of pain I 

understand is when he works. 

MR. AUSLANDER: When the weather changes. 


_ **• • #* 
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MR. TESTA: There is the Cunningham case 

that the most a longshoreman is expected to vork is 
age 65. 

MR. AUSLANDER: I will concede that. 

THE COURT: Actually I would suggest from 

your point of view this may be the manner in which you 
want to handle this because you are talking essentially 
about a claim, a loss of earnings for intermittent days 
off, looking towards the future, and he made thi 3 point 
when he was loading sacks of coffee and unloading sacks 
of coffee so it does come within the general ambit of 
work expectancy, and if you gentlemen could agree, 
could stipulate, that the work expectancy of a long¬ 
shoreman is to age 65 it would seem to me that would 
cover matters. 

MR. TESTA: I think so. 

MR. AUSLANDER: I don't have the medical 

bilis that were paid so I vill give those figures and 

/ 

we could agree these were the reasonable value of the 
medical services. 

MR. TESTA: I will take my file and will 

state we have bilis in whatever my file reflects, but 
Dr, Tagliagambe will testify in this case as to the 


reasonableness 
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MR, STEARNS: The shipowner will not 

stipulate to reasonableness of fees. in addition to 
moving against plaintiffs case for negligenoe and un- 
seaworthiness -- 

THE COURT: Why don't we wait until the 

plaintiff is finished. 

MR. AUSLANDER: I rest. 

THE COURT: Now I will hear the motion. 

MR. TESTA: I think this should he done out- 

side the presence of the jury. 

THE COURT: It is outside the presence of 

the jury. 

MR. TESTA: They are sitting in the court- 

room. 

THE COURT: And we are at the side bar convers 

ing in a low, quiet tone of voice. If i thought the 
matter was being heard by the jury I would promptlv adjourn 
to the robing room, but I find these protracted side bar 
conferences, protracted robing room conferences, to be 
an annoyance to jurors, it takes away from their concentra- 
tion and I don't think it serves the interest of justice. 

Let us hear from you now out of the presence 
of the jury. I am listening. 

MR. STEARNS: The defendant noves at this 
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time for judgment dismissing the complaint on the 
grounds that plaintiff has not established a prima 
facie case for either unseaworthiness or negligence. 
Particularly in this case, it is a particularly apt uotion 
because the sole testimony of the occurrence of this 
accident has come from plaintiff and plaintiff has 
given an extrenely garbled, e:ctrenely vague and extrenelv 
contradictory description of how this alleged accident 
happened. 

Apparently there was a claim initially that 
the man slipped and tripped. I think the man as much 
as admitted in response to the last question on cross 
examination that he had not tripped. In view of the 
contradictions in the man's testimony there is no basis, 
based only on his testimony, for this case to proceed. 

MR. TESTA: I would like to join in the 

shipowner*s motion for a directed verdict in favor of the 
defendant and to join in the motion to dismiss the complaint 
forst if all as to negligence. There is no proof of 
notice in this case to the defendant shipowner of the 
presence of oil and grease on the deck. The plaintiff 
testified that he came aboard the ship at 8:45, that the 
accident happened some five minutes later, at 8:50, and 


25 


during the time he v/alked around the hatch he did not 
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2 

see the oil and grease at any time before the accident 


3 

happened, and because of the cracking sound from the boom 


,4 

he v/as looking up. There is nothing in this record 


5 

that would indicate notice, and notice is a prereouisite 


6 

to a cause of action based on negliqence. 


7 

For that reason I say that the negligence 

- 

8 

count should be disnissed. 


9 

As far as unseaworthiness is concerned, there 


10 

is no testimony in this record of any defective condi- 


11 

tion. There is no testimony that there was anvthing 

✓ 

12 

unsafe or dangerous or defective about this pallet 


13 

arrangement here, and lacking testimony that this condi— 


14 

tion v/asn' t in any way defective or unsafe or improper 


15 

in some vav, you have a failure of proof on the ques— 


16 

tion of unseaworthiness. I say all counts should 


17 

be dismissedj on negligence, failure for proof of no¬ 


18 

tice and the unseaworthiness count, failure to prove the 


19 

defective condition. 


20 

MR. AUSLANDER: First of all, the presence 


21 

of the grease there makes the vessel unseaworthy if the 


22 

jury believes it. 


23 

The presence of the pallets across the whole 


24 

deck without leaving a passageway makes the vessel unsea¬ 


25 

worthy. 
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The setup in that posture with the mate there 
obviously looking at the man seeing v/hat was going on, 
at least that is what the testimony is so far, would in- 
dicate that the mate knew or should have known that 
this was a condition which was improper. The regula- 

tions State that there have to be an unencumbered walkway. 

MR. TESTA: What regulation says that? 

MR. AUSLANDER: It shall be kept clear — 

MR. TESTA: The key word is "loose." 

MR. AUSLANDER: That is your interpretation. 

That he also said that the normal practice 
is to have a walkway. There was no such walkway. 

It was covering the whole deck area. The fact that 
the mate was on the scene, by inference the jury can infer 
he was overseeing what was going on. That is his job 
on the ship. He is a mate, he is an officer, that 

he would have taken notice or should have taken notice 
there was some condition there that should have becn cleareu| 
up, and, as a matter of fact, in defendanfs case he is 
going to claim there was no accident. It can just as 

well be argued that he is doing that to protect himself 
because he saw a condition which he knew was improper and 
it would just put the blame on his shoulders. You 
could use the same type of argument, but he was there. 
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he had him placed right there. He saw the condition 


and he did nothing to rectify it r at least as far as the 


case stands. 


MR. STEARNS: There is no such testimony. 


MR. TESTA: May I say one other thing. 


I want to say if Mr. AuslaifBter is now saying that the 


jury can drav/ inferences from the fact that a mote vas 


there, then a defective condition must have existed 


but a jury can't draw an inference unless it is based on 


some factual testimony. 


MR. AUSLA1IDER: He testified as to the 


grease and the obstruction, 


MR. TESTA: But you said because the mate 


was there he should have known about it. 


MR. AUSLANDER: Yes. 


THE COURT: Although I did not agree with 


that has just been said by counsel for plaintiff. 


I do believe that the testimony v/hich v/as to the effect 


that a number of grease and oil spots were present on 


the deck in an area which would normally be utilized by 


members of the ship's crew and longshoremen would lead 


at this point to the court's denying the motions to dis¬ 


miss at the end of the plaintiff's case. 



I recollect that the case is not one that would 
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be characterized as a strong one, but there is testimony 
the plaintiff saw the grease spots, they did exist, 
and there were several heel marks in those grease spots 
which could be taken to indicate the grease spots had been 
there for more than a few moments. 

There is no much more in the record at this 
point but I think in light of the record as it exists 
now, the plaintiff has made out a prima facie case for 
both negligence and unseaworthiness. 

It may well be that after I hear the defendant 

t 

and the third-party defendant's proof that I may be differ- 
ently dispo sed tovrard a motion in connection with one or 
the other of the se claims, that is, uns aav/or thiness or 
negligence, so I am going to deny the motions at this 
time. 

You, of course, are free to renew them at the 
end of the entire case and I will consider the matter again 


at that time. 

Motion denied. You have your exceptions. 

(In open court.) 


MR. STEARNS: 
would like to call Hr. 
ant. 


Your Honor, at this time I 
Stahl on behalf of the defend- 



THE COURT: 


Ladies and gentlemen, the 
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2 plaintiff rests. 

3 Is that correct? 

4 MR. AUSLANDER: Yes. 

5 THE COURT: At this time plaintiff has com- 

6 pleted the presentation of his portion of the f case. 

7 We will now proceed to hear from the defense. Mr. Stearn 

8 has just called his first witness and if you v/ould swear 

8 II the witness we will proceed. 

10 II RUNE S T A H L, called as a witness by 

11 || defendant and third-party plaintiff, being first 

12 || duly sworn, testified as follows: 

13 II DIRECT EXAMINATION 

14 II BY MR. STEARNS: 

15 || q Captain Stahl, I would ask you to keep your 

16 II voice up because it is some distance from where you are 

17 II to over here. 

18 || English is not your native language? 

19 || A That' s right. 

20 l| Q If I ask you a question or, for that matter, 

21 || if Mr. Testa or Mr. Auslander ask you a question you don't 

22 II understand, don 1 1 attempt to answer it? just simply say 

23 H so. 

24 || Mr. stahl, were you the chief officer on 

25 || the Svensksund on October 28, 1969? . 


uA.-cr 
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A Yes. 

Q Are you presently employed? Are you 

working now? 

A No. I signed off the vessel last Saturday 
to go home on vacation. 

Q What was the name of the vessel? 

A Husaro. A Sv/edish flag cargo vessel. 

Q Who owns the Husaro? 

A Salem Shipping Company, Sweden. 

Q Doesthe same company that owns the Husaro own 

or did they own the Svensksund? 

A NO. 

Q Who owned the Svensksund? 

A Svea Lines. 

Q How long were you employed by Svea? 

A I was employed by Svea 16 years. 

Q What years were they? 

A '55 to '72. It would be 17 years. Excuse 

me. 

Q Since 1972 have you worked for Svea at all? 

A NO. 

Q Do you have anv intentions of working for Svea? 
A Not any more. They don't have any cargo 




25 


vessels 
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Q . Are you saying the Svea 


2 5 i> 


company no longer has 


cargo vessels? 


Svea — 


tion. 


-*- s n °t possible for you to work for 


MR. STEARNS: I will withdraw the ques- 


Q The present employers, the owners of the Ilusaro, 
are an entirely different company? 

A Yes. 

Q Did I ask you to come here to testify in court? 

A Yes. 

Q And you are on your vacation? 

A Just now I am on vacation. 

Q When did your vacation begin? 

A Last Saturday. 

THE COURT: If you could move to the next point 

I vould appreciate it. We have heard this. 

Q You are familiar, are you not, Captain, witn 
the arrangement of the ship the Svensksund as it was in 
October of 1969? 


Yes. 


MR. STEARNS: 


I would ask that the court 


k 

mark this plan as Defendanfs Exhibit A. 
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THE COURTs You have an A and a B for 

Identification, some report of Dr. Graubard, so this 
would be C for Identification. 

(Defendanfs Exhibit C was marked for iden- 
tification.) 

BY mr. Stearns; 

Q Captain, showing you Defendanfs Exhibit C, 

I ask you what this plan is. 

A It is a general plan of the cargo vessel Svensk¬ 

sund. 

MR. STEARNS: I offer this in evidence. 

THE COURT: Show it to counsel. 

MR. AUSLANDER: No objection. 

MR. TESTA: No objection. 

THE COURT: VThat do you call it? 

MR. STEARNS: General arrangement plan. 

(Defendanfs Exhibit C was received in evi¬ 
dence.) 

Q Captain, how many hatches did the Svensksund 

have? 

1 

A Four hatches. 

Q How many of these hatches were forward of the 

midship house? 

A Three in the forward end of the midship house 
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and one in the after end. 

THE COURT: Captain, I know it is not easy 

to testify in another language than your native larguage, bc 
would you try to keep your voice up so the jurors can 
hear everything you say. I know I am having difficulty 
in hearing and understanding you and I am sure the 
jurors are as well. 

THE WITNESS: Yes, sir. 

BY MR. STEARNS: 

0 How many hatches were forward of the midship 
house and how many after? 

A Three hatches forward end, one hatch after 

end. 

0 The No. 4 hatch was the only hatch aft the 
midship house? 

A That is right. 

0 At this time I show you, Mr. Stahl, a number 
of photographs, seven in number, and ask whether or not 
you can identify them. 

A The first photograph is taken of No. 4 hatch 
from the port side showing the recess for the hatch 
cover. 

Q Captain, I ask you to look through all of these 


pictures and tell us whether all of them are pictures of 
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2 the Svensksund, the No. 4 hatch ofthe Svensksund, as 

3 it appeared on October 28, 1969, the general arrangement 

4 as it appeared in 1969. 



A Yes, all of these photographs show the 
arrangement of the No. 4 hatch on the Svensksund. 

MR. STEARNS: If counsel will stipulate, 

we can have her mark it just as D; then I will mark a 
number, 1, 2, 3, 4, 5, 6, on the back. 

THE COURT: Do you want them as Dl through 6? 

MR. STEARNS: Yes. 

THE COURT: Mark them in the first instance. 

If there are objections, fine. If there are none, we 
will proceed and ident'fy them when they are admitted. 

(Defendant^ Exhibits Dl through D7 were 
marked for Identification.) 

MR. AUSLANDER: May I have a voir dire on 

this? 

THE COURT: You may. 

VOIR DIRE EXAMINATION 
BY MR. AUSLANDER: 

Q Do you know when these photographs were taken? 

A No. 

Q Do you have any idea? 

A I think they must be after when I was signing 


M«r 
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. \ 

When would that be? 

A After December, 1969. 

Q Where were they taken? 

A I don't know, I can't answer.. 

q Were you present when they were taken? 

MR. STEARNS: This is totally irrelevant. 


He said he could identify what the pictures show, 
they show his No. 4 hatch of the Svensksund as it 

appeared on October 28, 1969. 

THE COURT: If that is an objection, 

objection is overruled. 

You may proceed. 


that 


the 


MR. AUSLANDER: No objection. 

(Defendant's Exhibits Dl through D7 were re- 

ceived in evidence.) 

MR. TESTA: If your Honor please, may I 

ask they be shown to the jury at this time. 

THE COURT: That is counsel's prerogative. 

He will show them when he wants to. 

Needless to say, ladies and gentlemen of the 
jury, if counsel should not want to show you a particu- 
lar exhibit, when you are in the jury room if you wish 




V 
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Q So it would be, would it not, the area 
between the forward coaming and the after end of the 
midship house? 

A That is right. 

MR. STEARNS: I would like to shov; that 

photograph to the jury, your Honor. 

(Pause.) 

Q Captain, again showing you Defendanfs Exhibit 

Dl, what is this box-type effect with the open lid which 
is marked by an X, what is that? 

A It's the entrance to the No. 4 hatch. 

Q Is that the so-called escape hatch ladder? 

A Yes. 

MR. AUSLANDER: I will object to that. 

It is certamly leading. He may have said it was an 
air transfer vent. 

THE COURT: i would apprec^ate your not lead¬ 

ing your own witness. 

MR. STEARNS: Could I have my question read 

back so I could correctit. 

THE COURT: No. The answer is in the re- 

cord. 

Q Can you tell me what you refer to as the 
entrance to the No. 4 hatch,vhat is commonly called in 
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New York an escape hatch? 

MR. AUSLANDER: Objection. 

THE COURTs Overruled. 

A This is an entrance to a ladder going down into 
the hatch. 

Q You don't know what they would call it in New 

York? 

A I heard it just now. 

q Is this the ladder that members of the longshore 

gang would use to go to work if they were hold men and 
were to work in the hold? 

A Yes. 

Q Is this the only ladder giving them access 

to the hold of the No. 4 hatch of the Svensksund? 

A Yes. 

q Captain Stahl, if you would please, to come 

over to this blackboard and I would ask you to draw in 
on the blackboard where exactly this ladder is, as best 
you can, and before that, just to make sure you understand, 
Captain, this is the inshore starboard side of the ship, 
this is the outline of the hatch coaming, and this is the 
after bulkhead of the midship house. 

MR. STEARNS: The captain has drawn a box 

against the wall of the midship house, on the inshore 
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side, and has indicated the box by an X. 

THE COURT: Captain, an I correct that 

that X would be in a place which would be forward of 
the No. 4 hatch? 

THE WITNESS: Forward of the No. 4 hatch, 

yes. 

BY MR. STEARNS: 

0 Captain, showing you Defendanfs Exhibit D2, 

tell us what view of the No. 4 hatch that shows. 

THE COURT: Would you read the question 

back. 

(Question read.) 

A It shows a view of the No. 4 hatch taken 

from the poop and showing forward. 

MR. STEARNS: I would ask the jury be per- 

mitted to see this. 

MR. AUSLANDER: I didn't hear the captain's 

answer. 

(Answer read.) 

Q Captain, on this photograph, before I show it 

to the jury, again appears the same structure as appeared 
on Dl, again the lid has been marked with an X. Again, 
will you tell us v/hat that is? 

, A That is the escape ladder. No. 4 hatch. 
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° The same one which ras shown in Defendanfs 
D2, is that correct? 

A Dl. 

o Captain, referring to Defendanfs Exhibit c, 

which is the capacity plan, I vould ask you to indicate 

in red pencil,which I an going to hand you, and you 

could do it by drawing a circle. ,-here .the poo P is on this 
plan. 

(Witness indicates.) 

V^hat is the poop deck? 

That is the after end of the vessel. 

MR. STEARNS: t-K*.___ 

with the court s permission, 

can I now shov; the jury Exhibit D2? 

THE COURT: i V ;ould suggest after the jury 

has looked at these two exhibits we will take our 
luncheon recess. 

o This Defendanfs Exhibit D2, Captain, is this 
the vie-, of the No. 4 hatch taken from the after end and 
looking in a forward direction? 

0 

A Yes. 

0 That would be taken from here looking inthat 

direction? 

A Yes, that is right. 

THE COURT: Indicating on the diagram a 

photograph taken from the after end of the ship looking 
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forward. 

MR, STEARNS: That is all I have of these 

two exhibits. 

THE COURT: We will suspend at this time, 

ladies and gontlemen. 

May I again caution you not to discuss the 
case or remain v/ithin the hearing of anyone else dis- 
cussing the case. Keep an open mind. We will resume 

here as close to 2:30 as possible. 

I have this one matter which I will take up 
here at 2:15 which should take no more than 15 minutes. 

If it runs a few moments longer I will ask vour indulg- 
ence. 

(Luncheon recess.) 


• V 
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RUNE 


AFTERN00N SESSION 

I 

(3:00 p.m.) 

(In open court; jury present.) 


S T A H L 


resumed. 


THE COURT: Ladies and gentlemen, the matter 


* -— w UCJ. 

I had told you about took a little longer than I 
mentioned previouslv. 

We will no» resume with the direct examination 

°* St8h1 ' Wh ° — ^e stand Just before you went 
to lunch. 

You may proceed, Mr. Stearns. 

direct examination continued 

BY MR. STEARNS: 

Q X show you Def endant's Exhibit 3 , Captain, 

03 ^ eVidenCe ’ and aak can tel! me what that 

shows, what view of the No. 4 hatch is that? 

A It shows hatch No. 4 taken from the poop for- 


ward. 


ture Ho. 2? 


places. 


It is a similar picture to that shown in pic- 

> 

It is the same picture but taken from different 


Does it appear that 3 was taken from higher 
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S>67 


A Yes. 

Q On the poop deck? 

A Yes. 

Q The peop deck, of course, is in the after end 

of the ship? 

• A That is right. 

0 Captain, Uo. 4, Defendanfs Exhibit D4 in 

evidence, can you tell me what view of the ship that 
shows? ‘ 

A That shows the after end of hatch No. 4, 

indicating the recess for the hatch cover taken from the 

port side to the starboard side. 

THE COURT: I would now have the court re¬ 

porter read the last answer because I had difficulty also 
but I wanted it to be finished before going ahead 
with it. 

(Record read.) 

Q Captain, would you speak slowly and as distinctlv 

as possible so the members of the jury can hear every- 
thing you have to say. 

A * Yes. 

Q Captain, looking again at Defendanfs Exhibit 

D4, where on this diagram was that picture taken and in 


what direction was the cameraman facing? 
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Exhibit D4 and tell me whether or not it is physically 
possible to valk along the after coaming of the No. 

4 hatch of the Svensksund from the offshore side to the 
inshore side? 

A No. 

Q What is in the way? 

A There is a fence build-up for the landing for 
the hatch covers. 

Q Face the jury and speak a little louder. 

A There is a fence build-up for the landing for 

the hatch cover. 

MR. TESTA: If your Honor please, could we 

have the reporter read that. 

THE COURT: It has been stated twice. 

Could you all hear the answer? 

No, you didn't. 

I will have the reporter read it. 

(Ansv/er read.) 

Q Captain, would you indicate this fence again 
with red ink on this picture. 

MR. STEARNS: May I show this picture to 

the jury? 

THE COURT: You may. 


(Pause.) 
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I ?/'0 


o Captain, is there a „all or a fcnce as ^ 
on the other sido , that i3 , the inshore or ^ 


side? 


A This fence is on both sides. 

o captain, you testified that this space is an 
area where the hatch covers fold back into? 

Ycs. There is a recess for the hatch 

covers. 

o What are the hatch covers, if you could explain 

that? 

A The hatch covers is something you put over the 
hatches to protect the™ from rai „ or had wather> 

Q Is it a kind of cover for the hatch? 

ICs a kind of cover over the hatch. 


that? 


THE COURT: 


What is it made of, metal? 


covers. 


WITNESS * Ma 4>« 1 ml. 

Metal. They are patent hatch 


hatch No. 4. 


I Show you D5. Ilhat does that show? 

It shows the stowage of the hatch covers for 


o uoes it show the stowage of the hatch covers 
in the space shown on Defendanfs Exhihit 4? 


Yes. 


If I understand you correctly, Defendanfs Exhi- 










1 


rkal27 


320a 


*>~7 : 

r- . .. 


2 

3 

i 


Stahl-direct 

bit 4 ShOWS thiC With «• -ers on the hatch and 

ndant s Exhibit 5 shows them when they have been 

f0ld6d b3Ck int ° tMS ~ -ess, isn . t that so? 

A That is right. 

0 Captain, do these covers fo!d back against the 
front bulkhead of the poop deck? ' 

A Yes. 

MR. STEARNS: Mav t 

”ay I show 4 and 5 for com ^ 

Parison to the jury at the same time? 

THE COURT: Certainly. 

(Pause.) 

Q Referring to Defendanfs Exhibit c the 

L ' the general 

plan. _ 

Captain, I ask you , oni3r to ^ a re<J ^ ^ 

thiB 9eneral Plan indi — — theae fences or restrain- 
ing walls are at the No. 4 hatch. 

^ WOUld 31 SO a eV f u.i. 

af5k that cross in with the 

cross hatching the area into vhich th 

mro vhich these covers fold :> ac k. 

. Turning to E6, „hat vi» of the g vensk ,, nd ^ 

that show? 

A That shows the middle of the after end of 

hatch No. 4 taken from the norf ^ 

ne Slde ' from the forward 

end to the after end. 

THE COURT i v,ould you read the entire ansver 
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0 # .< 


baCk> perhaps the question and the answer. 

(Record read.) 

Q Will you indicate vhere the camerman was 
standing when this picture „as taken and in „ hlch direc _ 
tion he was facing? 

A The caneman was standing over hore. „ e took 

the Ph ° t0 in thiS P° si tion over here and showing the 
picture of this area. 

o Does that picture show the hatch covers bein, 
folded back into the spaco „e taiked about before, 

Three hatch covers is folded in the space and 
one hatch cover is in place on the hatch. 

o Captain, is it Physically possible to walk around 
this hatch to the offshore side around, rake a left 

turn ar ' walk one foot fron the after hatch coaring, 
is that physically possible? 



28, 1969? 


Because of the fence? 

Because of the fence, yes. 

Which is a recess for the hatch covers? 

Yes. 

Was the hatch open on the norning of October 


Yes. 
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o How high is the coaming around the Ho. 4 
hatch? 

A It's about three feet ttir no e 

eet, three feet and a half. 

° Can 3 PerSO ” of height walk to the 

corner, the forward Inshore corner of the hatch.and i DO k 

over the coaming a „d see whether or not there is a 

ladder on any one of the four inside „alls of the 

aiiS ot the coaming?. 

2V _ 


Yes. 


0 Wer ° y ° U ° n ^ Svensksund on Octoher 

'* 1968 at approximately lo minutes — 

the COURT: I think you mean 1969. 

0 -- 1969 at approximat ly lo minutes of 9? 


Yes. 


0 Where were you standin,? „ ere you Jn ^ 
vieinity of the No. 4 hatch at the time? 

mr. auslanderi x uould ask that counsei jMt 
ask direct ouestions and not leading ouestions. 

THE COURT: y c ~ 4- h „. . 

' that is a leading ruestion. 

Can you tell us where you were standing at 
about 10 minutes of 9 ? 

THE WITHESS: I was standing in the forv-ard 

end of hatch Ho. 4 on the starboard side just close to 
a ladder goin, from the deck u P to the staircase, going 
from the main deck up to the boat deck. 




323a 




1 „ " 9 i K 

1 

rkal30 

• .\ 



Stahl-direct 

2 

0 

18 thiS boat d «* »" tho midship house? 

3 

A 

Yes. 

4 

Q 

Can you show us approximately „ here you 

5 

C 

“ ere Standin9 “ ab ° Ut 8:50 «»t morning, looking at D2? 

0 

A 

Over there. 

7 

o 


MH. STEARNS: y our , tonor> the 

8 

q 

ated thio nen doenn't seem to write on photographs 

57 

very well. He has dr.wn . clrcle Khlch you can see 

10 

clearly when you hold it so there ^ refle(=t 

11 

looking 

at it straight on it is diff icult to see- 

12 

0 

"’ere you approached by Mr. Dornardini at that 

13 

time? 


14 

A 

Yes. 

15 

Q 

Did he say something to you? 

16 

A 

He was asking if I „ as the hatoh boss. 

17 

Q 

What did you tell him? 

18 

A 

I said no. 

19 

Q 

that the oxtent of your conversation at 

fifl 

that time? 

21 

A 

Yes. 

22 

q 

Where was Mr. Bornardini at the time this cuestion 

23 

was asked 

and answered? 

24 

A 

I don't understand. 

25 

Q 

Where was he at the time he came up to you and 
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2 

asked you whether you were the hatch boss? 

3 

A 

He was coming from forward and on the star- 

4 

board side, approaching No. 4 hatch. 

5 

Q 

Was he walking in the midship passageway? 

6 

A 

Yes. 

7 

0 

Would that be the area from the gangway to the 

8 

end of the nidship house? 

9 

A 

Yes. 

10 

Q 

• 

How far was it, approximately, from the 

11 

head of 

the gangway to the after end of the midship 

12 

house on 

this ship that day? 

13 

A 

Around 25 feet. 

14 

Q 

Did you see where Mr. Bernardini went after 

15 

he asked 

you whether you were the hatch boss? 

16 

A 

He went over to the port side. 

17 

Q 

I will ask you whether on this diagram he 

18 

would be 

going to the top of the diagram in that direc- 

19 

tion? 


20 

A 

Yes. 

21 

Q 

Did you see Mr. Bernardini again that morning? 

22 

A 

Yes. 

23 

Q 

About how long afterwards? 

24 

A 

A very chort time. Between a half minute 

25 

t • 

♦yv »• i 

i • 

to a minute, not inore, 

> ! 

■ : •' i . 
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! > 


At that time were you standing? 

I was standing on the same place. 

Would you indicate, and I ask you, please, to 
and indicate on this diagram, wh er e you v/e re? 

Here. 

You have indicated with a circle and an X. 

At the tine you sav/ Mr. Bernardini agair v/here 

He was coming from the after end of the 
side, facing me. 

Was he back on the inshore side? 

He was back on the inshore side. 

Was he walking towards you, towards the right- 
hand of this diagram? 

A Yes. 

THE COURT: That is, he was walking forward? 

THE WITNESS: He was walking forward. 

Q What, if anything, did you see f!r. Bernardini 

do at that time? 

A He was the only man on deck on the starboard 
sidc so I was watching him, and then he was coming 
around about the middle of the hatch. He stopped, 

looked around, got down on his knees on top of^some pallets 

and v/ith his face down and screaming. 


Q 

A 

0 

come down 
A 
Q 

was he? 

A 

starboard 

Q 

A 

Q 


I 
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Did Mr. Bernardini trip and fall down on the 


A Mo. 

MR. AUSLANDER: I will object to the form 

of the question. 

THE COURT: He answered it already. 

MR. STEARNS: Your Honor, I don*t consider 

that leading. 


MR. AUSLANDRR: Well, the court does and let 

the court rule. 


THE COURT: From this point on please don’t 

lead. 

MR. TESTA: I am wondering whethor the 

preceding answer should be read to the jury in case there 
is a question about it. 

THE COURT: No, let’s proceed. 

MR. STEARNS: I am trying to do this vrithout 

any suggestion of leading. 

BY MR. STEARNS: 

0 Can you tell me whether or not vou saw Mr. 
Bernardini trip or slip at any time while on the 
Svensksund on October 28, 1969? 

MR. AUSLANDER: I object to the form of the 

It is leading and suggestive. 


question. 
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THE COURT: Overruled. 

MR. AUSLANDER: It is 

At is ene same question as 

before. 

THE COURT: It isn't. 

MR. STEARNS: Cun I have tho question road 

so the witness has it frosh in his nind? 


Uid you approach Mr. Bornardini after he laid 


down on the pallets? 


Yes, I approached him. 

Did you go over and talk to him? 

Yes. i v/ont over to him and asked him. 


"What is the matter?" 


What did he say? 

He was claiming — 

THE COURT: VThat did he say to you when you 


said, "What is the matter"? 


passage. 


THE NITNESS: He was claiming for an unsafe 


THE COURT: What did he say to you? 


THE WITNESS 


I can't say exactly the words 


he v/as saying word for word. 


THE COURT: if you don't remember the words, 

that is all right. Tell me the substance of what he 
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9®noral terms a«? i. , 

ms as bes t you can recall. 

THE WITNESS: »t flIn i • . 

an claiming unsafe passage 

I wanf *■ ~-. ' 


I want to seo somebody. 


THE COURT: 


or substance? 


^at is what he said in words 


THE WITNESS: y os# 


BY flR. STEARNS: 


slipped? 


»id ho «t that time tell you that he had 


MR. AUSLANDER: 


Just a moment. 


THE COURT* nia u 

Bid he say anything else? 


THE WITNESS: 


passage. 


He was only claiming for unsafe 


Was there any grease? 


MR. auslahdrr, x wiu object to that _ 

THE COURT: Sustained, and I oould sugg „ t 

you proceed to lay a oroper foundation £or your ^ 
tion. 


STEARNS: I will withdraw it, y OU r 

Honor. 

0 can you to» no „ het her or „„ yQu 
' -«*r you saw this evont on the dec» 

A 1 3 ■*««»* aftor calling the ship- 

owner's representative. 
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Did they send somebody do™ to the ship.' 

They sent a representative dovm to the ship. 
When did you give the stateraent? 

MR. AUSLATIDER: I objeot to this. j ^ 

wondering whether this is proper direct examinationT 

THE COURT: it would seen doubtful to me 

that it is proper. A t this point I „m perrait the 

answer to this question but I shouid suggest you prepare 
to object shouid counsel pursue .it. 

MR. AUSLANDER: I object to the question 

itself. 

THE COURT: Overruled. 

MR. STEARNS : C an I have this marked for 

identification? 

(Defendanfs Exhibit E marked for identifi- 
cation.) 

Q Is this a copy Of the statement you gave on 
the dato this plaintiff says he had an accident? 

A Yes. 

MR. STEARNS: i offer it in evidence. 

MR. AUSLANDER: Objected to. 

THE COURT: Sustained. 

MR. AUSLANDER: if you r Honor please, I 

believe this is a grandstand P lay by defendanfs counsel 
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when he knovs perfectly well thnf- n, • 

1 that thln « like this don-t 

go in evidence. 

TIIE COUKTj i am 

am not prepared to conclude 

U 13 SUCh a " aCt ' * w°u ld ba surprised if lt 

»ere and I „m loave the matter ^ ^ ^ ^ 

The objection is sustained. 

I would hopo no one around here engages in 
what is called grandstand play. 

HR. STEARNS: v ol1r ,, n 

Your Honor, I would ask a 

question now to explain — 

THE COURT: Askun , ir 

ask your question. 

HY ?IR. STEARNS: 

“ C3Ptain ' tOU “• did Vou discuss this case 

wlth an y°"e atter Ootober 2(1, mc, unM1 

' 09 Untl1 you talked to 

me some time this spring? 

A When this accident happened — 


Q 

A 

Q 


MR. AUSLANDER. -t. . 

Jus t yes or no. 

Can you answer it yes or no? 

Yes. 

To v/hom did you talk? 


A I have been talking vith the superintendent 

° f the Pier ' talkinq «*«• foreman i„ ch a rge of the 
loading of the vessel. „ith the owner-s representative. 

Q Wero all these conversations on the day 
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*>V > 


that " r - Bernardinl - »ad his accident? 


A Yes. 


o Apart from that da y , ootobor 28th. untii I 
spoke to you m the spring, did you talk to anybody elso? 

A 


A No. 


this case? 


Md I show you this statement when we disoussod 


Yes. 


Md it refresh your recoliection as to tho 


events of October 28, 1960? 


Yes. 


o captain, who placed the pailets on the deck 
between the coaming and the inshore rail on which the 
Plaintiff laid out? 

It was placed b y the stevedores to make a 
working gangw.y between the hatch coaming and the ship-s 


side. 


please. 


**• AUS “ i,DER! I have that answer. 


(Ansv/er read.) 
THE COURT: 


walking? 


IS that a working gangway 


MR. AUSLANDER. Is that wal|tlng 
THE A gangway. 


or working? 
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Q '^s it something for • 

9 . tor the signalman to 

W3lK 0 " aS he Went ‘rom the ,hip' s rail to 

p S rail to the coaming? 

A Yes. 

Have you seen similar arrangements of palats 

^ °" ly °” ly “ - — ^ on any other sMp - 
you have been on? 

A SeV6ral ^ the United States. 

Nothing unusual then to see pallets laid 
down by the stevedores to walk on? 

«. ~,0E R : , wlu object ^ the 

Ot the question. 


Q 

A 

Q 

A 


THE COUttT: Sustained. 

18 ther<! anythi " 9 abo “t seeing then,? 

No. 

W ”° Were ^ 3teVedor - »n October 2 8 , 1969? 
1 think there was ito. 

MR * STEARNS: * JO 

NO further questions. 

TIIE COURT: w e , . . 

11 take our r ecess at this 

Point before wo beoin our 

. - our cross examination of the 

captain. 

I - going to enlighten the 3 urets relative 

to certam matters before you go inf-o 

you go intoiour recess. 

"e WiU be worti "9 perhaps something past 5 
tonight — 4:30 tonight m 

Ne mav go a fair amount past 


* i 








333a 


rkal40 Stahl- 

4:30 tonight, but for you the good news is you will not 
be sitting tomorrow. We will not proceed with the 
trial tonc-row and we will resume the trial af ter we 
terminate tonight — we will be getting very close to 
the end when we do resume — we will resume Friday morning 
at 10 o'clock, so you can fortify yourselves in the 
next few minutes and anticipate staying beyond your usual 
leaving time tonight. As a matter of fact, there is 
telephone out there if anybody would like to make a call. 
And you may also now plan you will not be in tomorrow 
but v/e will resume at 10 o'clock on Friday. 

We will take a 10-minute recess. Please keep 
an open mind and do not discuss the case among your— 
selves. 

(Recess.) 

(In the robing room.) 

MR.AUSLANDER: Ifysur Honor please, in re- 

spect to the last few moments of the direct testimony of 
the mate where Mr. Stearns attempted to introduce into 
evidence a statement signed by the mate taken on behalf 
of the defendant, I ask that you give instructions to the 
jury at this point that v/hat was done was improper, that 
there is nothing to be held against the plaintiff because 
it looks as if I am trying to keep out something which 







rka!41 


Stahl- 




obviously, hornbook law, you cannot put into evidcnce 
the statement of your own witness. At best it can be 
done on cross examination when you aro trving to discrcdit 
him, but not as sonething that is cunulative or to sub- 
stantiate the tcstimony that he made, and when I objected 
the first time and you let him proceed and then again 
he tried to got it in and had it marked and offered it, 
it looks verv bad to the jury that I am trying to keep 
something out which on its face, and it is elenentary, 
cannot get into evidence. 

MP.. STEARJJS: May I say this. You can 

put anything in evidence you like as long as there is no 


objection. 

THE COURT: I don't think that answers the 

question. 

MR. STEARNS: The other point is, and this 

was covered bv succeeding guestions and here we have a 
situation vhero there is a lapsc of sonc four years between 
an event and the man testifying. I think it was very 
important and legitimate entirely to point up to the jury 

that the man has used something to refresh his recollec- 
tion. 

No\ .i I did not offer this statement in 
evidence, wouxu not Mr. Auslander have been permitted in 
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2 

summation to say they narked an exhibit,the man's State- 


► 3 

ment given the same day, they never offered it in evi- 


4 

dence. 


5 

THR C0URT! 1 assure you ?lr. Auslander would 


6 

not make that statement, and I doubly assure you the 


7 

court would have taken curative steps at that point. I 


8 

am here to serve the funetion and the funetion is to 


9 

try to preside on a trial which is fair. 


10 

I do feel that the attempt made to put in 


11 

what must be a prior consistent statement from what I have 


12 

seen, was certainly — and let me use the v/ord I used 


13 

yesterday with Mr. Auslander — an ill-advised gesture. 


14 

In view of Mr. Auslander's request I v/ill make 


15 

a very brief conment to the jury. T he essence of it 


16 

will be that they should disregard anything that has boen 


17 

said relative to a statement, a written statment, made 


18 

by Mr. Stahl. 


19 

MP.. AUSLA;JDi:R: Would you give the reasons 


20 

why? 


21 

THi; COURT: I will just indicate that af ter 


22 

all matters of law are dealt with by me and I v/ill take 


23 

care of the mattor in the wav indicated. If i tell 


24 

them to disregard it and erase it from their mind, I think 


25 

you have sufficed. Sometimes you can make too nuch 

- 
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of an explanation in an attempt to do justice.fairly and yoi 
can go the other way. 

HR. AUSLANDER: Except this, your Ilonor: 

just telling thera to disregard it doesn't do anvthing from 
a very pragmatic point of view, but if you tell them 
that it was not something that should or could be intro- 
c.uced in evidonce on the defendanfs own casc, it v/ould 
serve the purpose. 

TIIE COURT: I would suggest that I have 

sustained the objection to its introduction. It is 

not in evidence. It has not been shov/n to nor read to 
the jury and I think the manner in v/hich I propose to 
handle it is fair. 

MR. AUSLANDER: It is as if I an trying to 

keep something out v/hich I am hiding from them, which is 
not accurate, it doesn't belong in the first place. 
when I was making my objection it is as if I am hiding 
something from the jury, v/hich as a situation in the 
interest of fairness is not something that they should 
get that impression. 

THE COURT: Anything else? 

MR. TESTA: No. 

(In open court.) 


TIIE COURT: 


Ladies and gentlemen of the jurv. 
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just befors the last recess you heard some testimonv 
about a written statoment made by Mr. Stahl. The 
statenent was mentioned and it was marked as an exhibit 
'dentification. Thore was an objection made to it 
Which I sustained. I sustained it for legal reasons 
vhich I believe to he ouito proper. 

Under the circumstances, I would ask that you 
ladies and gentlemen disregard any testimony of this 
witness as it related to that written statement. . Tust 
disregard it and wipe it from your minds. The reason 
I direct vou in this regard is strictly as a matter of 
law which is within ny proyince. The facts, of course, 

are your proyince. You shouldn-t draw any inference 
from what I have said against Mr. Auslander, who 
made the objection which I sustained and which I believe 
was properly sustained, or against his Client, Mr. 
Bernardini. The matter should he erased fromiour 
minds as thouoh it had ncvor heen nlaced beforc you. 

At this stage I have been adviscd by counsel 
that a doctor has come and therefore, since we have 
finished the testimony —— 

MR. STEARNS I He is not here now. 


THIJ COURT: 

Dr. Lod i co v/as here. 


Then let's proceed. 


I thought 
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' te « ?ain v.-hon oithor of tho tv:o 

doctors arrive. 

'*• TESTA! y ° Ur ,:on01 -' nay I stato for tho 
record with rogard to tho statonont your honor just 

made to tho ju ry that it is not the tostinony of this 

v-tness, it is tho statonont itsoif or tho reforoncos to 

tho statonont that should ho disreoardod. 

™ r C ° l,RT: " hc J«ors understand that? 

rvory ono of tho iurors is shahing his head 
m tho af fimative. ,;is tostinony is to bo considorod 

^ you. It is oniy tho reforonce to a »ritten statonont 
that I asked you to erase. 

Oo you all understand that? 

May tho record reflert- „ . • 

rcriect that oach ]uror has shake 

his and hor hoad in the affirnativo. 

Vou nav procced with oross exanination. 

CROSS EXAMINATION 

EY JT. ALTLANDEr.: 

Wr * otah1 ' vhen did you arrive in New York? 

^ I arrived in New York last Friday. 

V. 7 here were you stayinq? 

I '.'as staying in a motor vessel which was coning 
with Papers and signed off in New York last Eaturday 
to go hona for a vacation. 
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A 


Paturnus? 


Stahl-cross 
Svea Lines. 

hr. STEARNS: Nov, Captain — 

hr. auslaijder* 

Jast a moment, Mr. Stearns. 

THE COURTj tn,o ■; _ 

Ul ° 15 y° ur Present enployer? 

TI1L WITUESE: Husaro. 

THi: COURT: ... 

Ale thov connectcd with Poderj 


THE WITNESS: No. 


THE COURT. . . 

re they connectcd with fvea Lines 


THE V7ITT7ESS: y os . 

BY MP. ALSLANDER* 


Q 


°° VOU werc v ’orking for Svea 
A Right. 


Lines in 1969? 


O 


And you are »till worfcing f„ r Svea Lines? 
^ No. 


Is Husaro Shipping Lines 


Lines? 


a part of Svea Shippir.a 


A 


No. 


Q Did you just tell us in answer to the judqe’s 

cuestion you are worhing for Svoa ou,- 

j ror svea Shipping Lines, which 

is a part of Salen? 

MP. STEARNS: The v/ord v/as "connected. " 

T HN COURT: Uhy don-t you rephrase the oues- 

tion, particularlv in vio of the wltno „. difficulty tQ 
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L' Ct ' 

^ \ • % j 


some deoree vith Fnglish? 

0 Peder i A/B Saturnus, vhat io t-h^ 

t /lat that conpanv? 

A I<: ' S * con P an y th « bolonqa to Svea Unos. 

° And EaleP ' ShiPPln9 Co ^- >">o docs that belong 

to? 

A COnp ° ny '■■” ich ia "•* owncd by SV oa Unos. 

11 " " !,Cparato COnpa "y- doasn-t have anv connection 

v:ith Svea Lines. 

Q None whatsoever? 


It is not a parent conpanv? 


a subsidiary? 



« Hov lon., vere you firat nato aboard this vessel, 
the Svensksund? 

A The last tine I vas on board vas around 18 nonthr, 
I r.iontlis beforc October, ' 60 . 

Q Eighteen or 19 nonths? 

A Yes. 

0 Were you on it before that tine? 

A Yes. 

0 For hovr long? 

* Togother throe and a half years, abW. 


25 
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Three and a half years? 


».»O 

»» t / v ) 


A Yes. 

0 Po you know that vessel pretty roll? 

A I do. 

0 And you have boen walking all around it for 

three and a half years plus 18 nonths, at least? 

A Yes. 


HOW Wide is the vessel from the port rail to 
tha starboard rail? Do you have to look at tl.il. to ro 
fresh vour rnonory? 


A It is 12 meters. 

Q Ilow far is it fron the front of the ship's houso 
to the fantail, to the very rear? 

A Ploase repeat the nuestion. 


Q How far is it fron the front of the house to 
the very rear or stern of the ship? 

A It's about 20 meters. 


How '-ide is the poop dock? 

A The poop deck, on top of the poop house, is 
seven meters. 

Q Is this a guess or do you know that as a fact? 

A 6.7 meters. 

0 How long is the No. 2 hatch? 

A No. 2 hatch— 


’ t- u 
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MP.. STJSARIJS: Your 

Vour Honor, I v,ill ohjoct to 

the vhole lino of questioning. t,„ h „ 

G have a document in 

evidonoe that shows hov, long it is . 

THE court: Overrulcd. 

T " e N °- 2 hatCh "-° uld 12 meters or u notors 
o HOV, high is it fron tho nain dock un to tho 

pilothouse? 

A Four and a half meters. 

0 00 yOU knOW What 1 —« * top of tho pilot- 

house? 

On top of the pilothouse, excuse me. It would 
te around seven meters. 

0 Did^u havo a logbook on tho vo :el ? 

A Yes. 

Q What is a logbook? 

rt is a book you should enter evorythin, that 
happened on board a vessel. 

Dld y ° U nahC ° n ° ntrv this incident to 

Mr. Bernardini? 

A No. 

o '-'as this a normal occurrence of what you olaim 
vou saw Mr. hornardini do in your experience as a first 
»>ate? Yes or no. 
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Stahl-cross 

You rnean you have seen this happen many timos? 
No. 


Q Let me ask you again -- 

MP. STEARNS! At this point I must interrupt. 
I think it is obvious v/c are having sonething of a langu- 
ago problem. 

MP ‘* BULLANDER: Wo didn't ha ve a language 

problem v/hen you questioncd him. 

THE COURT; Let's have no colloouy bacJ: and 

forth. if you have an objection, make it. 

”R. STEARNS: I would call to the court's 

attention v/hat I belicve is a language problem and i 
would ask that the court direct that the witness take 
his tine ansv/ering, and if he does not understand, to 
please say so. 

THE COURT: The witness seems to me to bo 

an intelligent gentleman and I am sure if he is havino 

troublo ho vill no State. 


HR. TESTA: 
gambo is here now. 


If your Honor please. Dr. Taglin- 


THE COURT: Dr. Tagliacranbe v/ill have to 


wait. 


Proceed, please. 

I ask you. Hr. Stahl, whether this occurrcnce 


| 
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thnt '’ ou testifiert *“ — ■*. Bernardini l3 th 

8 n0rn01 " CC ™ «*“* « -ve experienced . m 

on ships? a matc 


0 w °uld vou sav that i - 

-Pe of experlenco ' " * VSrV «>r rarc 

that vou would be ,„ frontu<! 
a "ate on a ship? ' Ulth a!! 


Yes. 


Phony? 


M " you - 1 - at tho tine that th 

th t thc rnan v;as a 


Can i please — 


fahing? 


is as]-ino *'ou? 


•> “• •-:» ... ... 

mil 


THE WIINESS* 


lio ’ not corroctly. 


actinr»? 


Did you -i"»: at the tine th- t, 

e th, t the nan vas r,] 


Yes. 


Md Vou thinfc at the tine that th,- 

tnat this wns pi ay 


beting against your company? 

Yen » in one vay. 


° LCt ack v °« thi s then: ~ h - , 

■ihis abnornal 

or unusual o rnir .„„ 

'' here V °“ —t the nan „ as pliy 


1 
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u • 


actin,, vet you nnde no cntry in tho ship.* ioohoot co „_ 
cerning this incidont? 

A ^epeat the ouestion onco nore. 

MR. AUSLANDER: Mav *. 

‘ a ” tne reporter read it. 

(Ouestion read.) 

THE Hirarsr.: I don* t feerstand the nuen- 

tion. 

0 Even though vou thought this nan vas play 
aotino and you thought he was play acting anainst vour 
conpanv, you didn't nate any entrv in the official ship's 
lon concerninn this incident, is that not true? 

A That is true. 

All ou c.ic, v:as call the sliip's representative? 
A Yes. 

0 lsn't it a faet, Mr. Stahl, that any incident 

that is out of the ordinary is to be put as an official 
entry in the shin\s log? lan» t that true? 

Ycn * true. I have to do it. 

Q That is all. 

You have sonething similar to our Coast Guard 

t 

in Sv/eden, don't vou? 

A !Jo. 

0 Do vou have somethign similar to shipping regu- 
latj.ons in Svreden? 
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*) O ~ 

*. O 


Yes. 


Q Shipping rogulations call £ or the |c eeping of 
an official ship's log on the ship, i,„. t that true? 

A It is true. 

0 And in this official ship's log you are to 
nake entries concerning the ship of anything that is 
unusual that happcns, is that not true? 


A 

Q 

A 

Q 

A 


That is true. 

How high did you say the coaming v/as? 

Betv/een three feet and three and a half feet. 
That v/ould be this high where ny hand is? 

About this highcnly, 

THE COUP.i: Indicating an area approximatel^ 

at his waist. 

0 And you say it is easy then to look over the 
side of the coaming? 

A Yes. 

You said on that norning the stevodores or 
the longshorenen had made a walkway so they can get 

over to the coaming nnd over to look over the rail, didn't 
you tell us that? 

A I don't say they were doing that the same norn¬ 
ing. 


Q 


\ T honever it was done was that the purpose of it? 
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A That was for thc purpose of it, yes. 

Q To make then be able to stand up hioher to look 
over this three-foot wall, is that right? 

A It could be. 

0 Hov» high vore those pallets off the dock? 

A About throo inches high. 

Q They are only throo inches high.? 

A Yes. 

0 Are those the usual type of pallets you have 

seen, three inches high? 

A Yes. 

O Hov; big aro thev? 

A I think four inches, three inches high, four 

feet semare. 

■m 

O Uas that v/alkv/av there the day beforo? 

A Yes. 

Q Hov; long was it there? 

A The dav beforo it vas fron 3 o*dock in the 

morning to 5 o'clock in the afternoon. 

Q And it was there the next day, the date of 

October 28th? 

A Yes, starting 8 o'clock in the norning. 

Q These hatch covers that are on the hatch shov/n 

in Defendant's Fxhibit D5? 
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ThiS iS the hatCh — for hatch No . 4 

Ar ° they closed at night? 

Durina the night tine, ycs. 

And onened again in the morning? 


Yes. 


0 On the riqht-hand sido „f tllo hatch covorn ^ 

00k ^ UlC rh ° t0 '’ raPh ' “• «».. Uttie thin „ s? 

A Wheela. 


And th£t ls 80 thev -n ba C> . and forth 


across the hatch, l s that right? 


Right. 


And arC ° Ued a " d —sed to naho then, 


roll easier, aren't they? 


vovage. 


the 28h 


Yes. 

' ?h ° does that oil ing and qrGasirm? 

Cre "’ 1S doin * ‘»at durin, the ship. s 


l:hcn did t] »e ship cono 


in to IJe»; York ho Jfr 


■That I can 1 


loabook. 


pencil — 


can t ansver before looking t - 


7 at the 


- M eam/hile, would 


vou pleaso take this black 


T.® COURT: Some of the jurors lndlMt<) ^ 
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vC • 

V' .w 


have difficulty understanding this. 


Kaufnan. 


’he last qucstion and 


(Record road.) 


answer , please, .Mr, 


0 Hould you take this black pencil and make a 
oirelo around the vheels that are oiled and nreasedl 
A All riglit. 

0 Do they have the sane vheels on the other 

side? 

A The sanc "’ hee l= on the other side. 

o And they are also oiled and greased? 

A Yes. 

MP. AUSLANDER; May I show this to the 

jury, please? 

THE COURT: Yes. 

(Pause.) 

THE COURT: Ue a ro * 

e are aornq to sunpend vith 

the testinony of fr. stahl at this tine in viev, of the 

faet that at least one and perhaps tv,o doctors are here 

and X have indicated to counsel at the earliest convoniont 

moment v,e v,ill take the testimony of the doctors out of 

turn, just as ve did yesterday with the testinony 
Of Dr. Craubard. 

I 

1,0 V ' U1 SUSpend now wlth the cross examina tior. 
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of Mr. Stahl. 


Stahl- 


rn i 

V.' A i J 


Mr * stahl » you nay stop down. 

And if. eithor of you gontlenon io proparod 
to go for,■ard with one or the other doctor, you nay do 

SO. 

MR. TESTA: If your nonor pleaso, this vould 

bc out of turn o„ tho third-party defendanfs caso. 

THE COUHT: i understand. 

(Uitness excused.) 

MR * TESTA: Dr. Tagliaganbe. 

THE COURT: This i c ;,«* h-,*, u ... 

3 ls ' as been mdicated 

fay Mr. Testa, out of turn Tr _ : 

• He is proceedmg where he 

would nornally „ait until .Mr. .Stearns finished with his 
case. '’e are going to do this out of turn and I 
appreciate the jury-s indulgenco in this natter. 

I1ARIO P rn n/-. r t » ~ 

TAGLIAGAMEE, called 
as a witness by third-party defendant, Heine first 
duly sv’orn, tostified as follovs: 

DIRECT FXAllirJATION 
BY MR, TESTA: 

Q Are you duly liconsed to practice nedicine 

in the State of :iow York? 

A I an. 

Q For hov: long have you boen so licensed? 
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*.’M . 

c • • o 


Since 1940. 


jury? 


What medical school did you graduate? 

Nev; York Medical College. 

Will you State your qualifications for the 

N 

At the present tine I an e ni i i- 

j. an ..ull attcnding surc/eon 


°n thS traunatic and orthopedist staff of the Colunbu» 
Hospital, New York city, on the orthopedic attonding 
ataff Of Flowor-rifth Avenue Hospital and Metropolitan 
Hospital and assistant olinical professor of orthopedic 
surgery at Uew York .Medical College. 

Q on October 28, 1969 did;ou see Mr. Frank 
Bernardini, doctor? 

A I did. 


Q Under what circunstances and where did you see 

him? 

A ne v/as seen at the Office follovrinn an accidont 
that had taken placo at one of the piers. 

Q Did you take a history fron him, doctor? 

A I did. 

0 What did he tell you? 

A Ile 3tated that he had been working at the foot 
of 21st Street as a hold nan, vas valking on dock of load- 
ing ship to go dov;n into hatch JJo. 4_ 


25 
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Tagliageunbe-clirect 

MR - AUSLAHDER: Just a monent< Arejou 

reading sonethimg? 

THE WITNESS: Yes. 

MR. AUSLAHDER. I ask the court to direct 
the doctor to testify without reading, if he can. 

THE COURT: Doctor, you are reading from 

something and I would ask you, putting the piece of paper 
to the side, if you have any independent recolleotion of 
the matters as to which you are no» testifying? 

THE WITNESS: I do not, 3 ir. 

THE COURT: I suggest that you mark the 

document from which the doctor was reading for identifi- 

cation, and of course he may refresh his recollecticn 
from that. 

(Third-Party Defendant Exhibit A was marked 
for identification.) 

MP. TESTA: May we approach the side har? 

THE COURT: Yes. 

(At the side bar.) 

MR. TESTA: There are all kinds of things 

attached here. This is not his report. I don't 
know who stapled all this. 

MR. AUSLAHDER: It is his reoords. 

THE COURT: The point at this juncture is 
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this, Vou can qucstion him. „ c can refer to 

anything to rofresh his recollection. The question 
is, of courso, what happens after that. 

HR. TESTA: My point is he is reading 

ft ° n a Speci£ic r ° port ' *11 one of these documents and 
overything was clipped together. That is what I an 
saying? 

THE COURTj What do you suggest? 

MR. TESTA: We take then one at a time. 

THE COURT: I a n willing to do that. 


HR. TESTA: 


I would like to unclip it. 


THE COURT: You can do that as well . j us t 

make sure all the counsel see the documents. 

Take it up v/ith Hiss Kreuger now with counsel. 
(In open court.) 


Dr. Tagliagambe, your report of October 29, 
1969 has boen marked as an exhibit for Identification. 

Is that the report you were reading from v;hen 
I asked you i£ Mr. Bernardini gave you a history? 

A That is correct. 


Will you continue to read from that and tell 
us what the history was that he gave you? 

A While working at the foot of 21st Street on 
10/28/69 as a hold man, walking on deck of loading 
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ship to go aown into hatch No. 4* he stopped and tripped 
on pallets, falling forvard and then to the right nide, 
striking right shoulder on pallet. 

Q Did he tell you that he slipped on oil and 
grease, Doctor? 

MR. AUSLANDER: I will ohject to the form 


of the guestion. 


TIIE COURT: Sustained as to form. 

Q Is there anything in vour report in connection 
v r ith the history of how this accident happened v/hich says 
that he fell on oil and grease? 


MR. AUSLAtJDER: I ohject to the form of the 

question. 

THE COURT: Sustained. You are still lead- 

ing. That is the basis of the objection and I havo 
to sustain it. 

If vou rephrase vour ouostion I vill perr.it 
you to inouire. 

0 Is there anything else in the history other 
thar. v/hat you just read. 

A There is not. 

0 After you took this history fron hin did you 
conduct an exaninatior. of Nr. Bernardini? 



A 


I did 





356a 


rJca Tagliagambe-diroct 

0 V 7 hat did your examination consist of? 

A The examination consisted of a thorough evalua- 
tion of the right shoulder in addition to x-rays of the 
shoulder followed by treatment. 

Q Did you make any findings ar, a result of that 
examination of Octobcr 29, 1969? 

A I did. 

Q What findings did you make? 

A I found contusions, sprained abrasions of the 
right shoulder region. X-rays of the right shoulder 
on 10/20/69 v-ere negative of any fracture, dir.location 
or other traumatic pathology. 

Q Did you reconmend any treanent for him? 

A I did. 

Q Kliat treatment? 

A Treatment consisted of the following: No. 1, 

local treatment of vounds, that is, cleansing of the 
area, followed by the application of a Furacin ointn.cnt 
dressing, and some medication was prescribed for him 
and the application of ice to the area was advisod. 

Q Did you see Mr. Bernadini after the first time 
you saw him? 

A i did, yes; * 

Q VThen did you see him again? 
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Tho ncxt time was on 10/31. 
I beg your pardon? 


10/31. 

MR. AUSLAIIDER: 


When was tiie first time 


you saw him. 


TIIH WITIJESS: 10/20 vras the first time; 

then he v/as next seen on 10/20 and then 10/31. 

Q Did you conduct an examination on those 

days? 


0 What did your examination reveal? 

A On the 31st lie still had ro3idual conplaints 
referrable to the shouldor but on clinical examination ~ 

MR. AUSLAIIDER: Just a moment. Are 

you telling us v/hat your examination was of 10/29, 
which was the second dato? 

THE WITIJESS: 10/31. 

• H. AUSLAIIDER: I thought you said 10/28, 

10/29 and 10/31. 

TIIE WITNESS: That is correct. 

THE COURT: What you are talking about now 

is what he said to you on the 31st. 

MR. AUSLAIIDER: We are skipping the 29th. 


THE COURT: 


Apparently. 
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Did you seo him on the 29th? 


A Yes, , 

Q Did you make any findings on that date? 

A They were essentially the same on the 29th? 

Q How about the 31st? 

A On the 31st there was definitely clinical 
improvement noted on examination of the right shoulder. 

Q Did you see him again after October 31st? 

A I did. 

Q When was the next time you saw him? 

A 11/3. • 

Q llovember 3, 1969. What were your findings 

on that date? 

A The findings were very minimal. I had 

already advised him to return to work as of 11/3/69. 

Q Did you conduct an examination on November 3, 
1969 of Mr. Bernardini's right shoulder? 

A Yes. 

Q What did that examination reveal? 

A Objective findings were nininal, which means 

they were of a mild nature and that there had been clinical 

improvement since previous examination. 

Q On November 3, 1969, in your opinion, vas Mr. 
Bernardini able to go back to x/ork? 
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It was ny opinion he was able to returr to 


work as of that da te. 

Q November 3, 1969, did he have any permanency 
of injury in so far as his right shoulder was concerned? 
A I wouldn't even make an attcnpt to make a 


deternination of that at that time. 


Q Do you hava a report, doctor, covering* that 
examination of november 3, 1969? 

A I do. 

Q Under the question dealing with permanency 
did you make a finding as to whether there was a 
permanency or not a pernanencv? . r 

A Thin question reads v/ill thero be, not 

whether there v/as on that date, < nd my ansv/er to that 
v/as that j did not expect any permanent defect to como out 
as a result from this accident. In the future I did 

not expect any permanent defect to be present. 


Are you faniliar v/ith the dutics of a lonoshor 

man, doctor? 

A I am. 

Q Do you knov/ v/hat the duties of a hold man are? 
A 1 do. 


Q Whcn you examir.ed JSr. Bernardini and treated 
him from October 20th and forward, did he tell you he v/as 
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a hold man? 

A Yes, sir. It is in my history. 

Q Whcn you sent hin back for work on November 
3, 1969, was it your opinion that he could do the work of 
a hold man? 

A Obviously it was, 

Q Did you see him after November 3, 1969? 

A I did. 

Q Under v/hat circumntances? 

A Pursuant to an examination at the U. S. De¬ 

partment of Labor uherein certain rocommendations were made 
further therapy was carried out and further x-ray studies 
were carried out. u ,. 

Q By /Du? 

A By me. 


Did you see him for sone period of time after 


that? 


A He vas seen until 12:1/C3, sir. 

Q During that period from November 3, 1969 to 
December 1, 1969 in your opinion was he able to work as 


a hold man? 


It was ny opinion that he was, sir. 

Did you see him after December 1, 1969? 


No, sir. 


r 
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Q Was it your opinion that there was no perma- 
nency attached to this injury — 

MR, AUSIANDERt I v/ill object to the form 
of the question. 


THE COURT: Sustained as to form. 

Q Did yor have an opinion with respect to 

permanency when you last sav; him on November 1, 196 9, 
doctor? 

A Yes. 

Q What was that opinion? 

A It was ny opinion he had none. 

MR. TESTA: Thank you. 

CROSS EXAMINATION .... . 

BY MR. AUSLANDER: 


Q May I see your notes, please, doctor? 

A Surely. 

Q Doctor, did you make reference to the se 

notes in your testinony that you just gave in answer to 
Mr, Testa's questions? 

A I did, sir. 

Q First of all, doctor, let me just ask you — 

and let ne give this back to you -- what was the charge 
for your first examination? 


25 


A 


$20 
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Q And for thc x-rays? 

MR. STEARNS: At this point I will object 

to this. There has been no proper foundation laid. 

MR. AUSLANDER: What kind of foundation do 

I have to lay? 

THE COURT: Please. Overruled. 

Q And for tho x-rays? 

A 17.25. 

Q And you say that after he returned to you 

a fter November 3rdyou gave him further treatment? 

A That is correct, sir. 

Q What did this treatment consist of? •, 

A Some deep form of radiant heat to the right 
shoulder. 

Q Physiotherapy? 

A It is within the realm of physiotherapy. 

Q How many treatments did you give him? 

A He v/as treated regularly, approximately three 

times a week until December 1st. 

Q And would that be November 3rd, 5th, 7th, lOth, 

12th, 17th, 19th, 21st, 24th, 26th and 28th and December 
1st? 

A That is correct, sir. 

Q How much did you charge for that? 
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A Whatever the charge they have thcre. I 
think it's 7.50 a visit. It's predicatcd on oortain 
fixed fees. 

() ae full total? 

A $145.55. 

0 That war, for all tho visits, all the troatment 
and tv/o sots of x-rays? 

A Yes, sir. 

THE COURT: Did that include the $17.25 and 

the $20 mentionod before? 

**I1F HITIIECS: Yes. 

Q The phyniotherapy cane to 94? 

A It v/as ccrrectod to 91. . Apparently there 

was an error in addition tha . was picked up scmewhere 3 . 

Q And you took anotner set of x-rays on Noven- 
ber 20, 19C9? 

A That is correct. • 

U And that v/as anotiier 17.25? 

A That is correct. 

Q The full total of all the medical treatment 

rendered to him v/an $140 — $145.50? 

A That is correct. 

Q Is that a fair and reasonabie charge? 

A It is. 
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Doctor, when you first nav; him you say a 


history \;as taken? 

A That is correct. 

0 As a mattor of fact, Doctor, ir,n't it true that 
the history is taken by your secretary? 

A It all depends how we are situated at the 

particular moment. It's alv/ays roviewed by ne. 

mr 

Q That is not v/hat I asked you? 

THH COURT: Can you tell us whether or not 

in this case you took the history or your secretary? 

THR WITNESC: I took the history in this 

case. Either myself or my associate doctor with me. . 

No nurse took the history or secretary took the history. 


in this case. 


Is this case 30 unusual for you, doctor? 
No. At that particular — 

I was just asking if that v/as unusual. 


Q You have a specific memory back to October 
28, l^G^ that you or your associate too(( the history? 

A That is correct, sir. 


recali: 


Hov; many people did you see that day, do you 


That is not v;hy I know that. 


V 


JL. 


T 
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2 

Q 

Did vou type up the report? 

3 

A 

No, sir. 

4 

0 

What did you do when you took the history? 

5 

A 

It is given to a secretary at another location. 

e 

Q 

Orally? 

7 

A 

No. 

8 

; Q 

You write it out? 

9 

A 

Right. 

10 

Q 

And you hand it to her? 

11 

A 

Right. 

12 

Q 

She typos it up? 

13 

A 

Right. 

14 

Q 

And you wrote it in your ovn handwriting? 

15 

A 

Right. 

16 

o 

> . 

You sav here, "Loading ship to go down into 

17 

hatch No. 

4, stepped and tripped." 

18 

A 

That is correct, sir. 

19 

O 

Could you just as vell havc writton slipped 

20 

and tripned and your secretary mistyped that? 

21 


MR. TESTA: Objection. 

22 


MR. AUSLANDER: Just a nor.ent. 

23 


MR. TESTA: I an objecting to this line of 

24 

questioning, whothcr lie could have done this, that or 

25 

sonethinq 

else. 
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THE COURT: Overruled. 

0 Isn t it possible, doctor, that where you wrote 
slipped and tripped" she typed "stepped and tripped"? 

MR. TEETA: Objection. 

THE COURT: Rustained. Anything is possiblc 

Let's move on. 

Q Doctor, you don't dony the fact that there could 
have been an error in copying, do you? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

Q Doctor, you were treating this nan and he 
wae sent to you by TTO, is that not correct? 

A That is correct, sir. 

Q So you are in coranon vernacular called the com- 
pany doctor? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

Q Di«l the nan cor.e to you of his own choicc or 

was he sent to you by the company? 

MR.TESTA: Objection again, your Honor. 

THE COURT: If you know. 

A There is a panel of physicians. There v*as 
at that tine in 1970 and he had a choice — 


THE COURT: 


1969. 
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A He had a choice of one of the few doctors or 
one of the several doctors on that panel. 

HIE COURT: He could choose among the panel. 

He does not have a frec choice of picking any doctor but 
within the panel, he does. 


Doctor, he chooses or the company sends him 


o ver? 


MR. TEGVA: 


man has a choice. 


Objection. He just said the 


THE COURT: It is cross examination. 

Q Doctor, under corunon practice as you know it 
to be, isn' t the man sent to you by the company, the tin.e- 
keeper, whoever is at the pier? 


MR. TESTA: 


Objection. 


THE COURT: Sustained. 

If you v/ant to ask vhat happened in 1969 with 
this plaintiff I v/ill permit you to inquire if the doctor 


.no/ 's. 


Me don't v/ant to knov about othcr people at 


other tincs. 


MR. AUSLAUDER: It shov/s a pattern. 

THE COURT: Let's find out vhat happened to 


this gentleman. 


Do you know for a fact that Mr. Bernardini 


chose you out of a panel to go to when lie v/as injured on 
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thc pier and reported to the timekeeper? 

A No, I do not, sir. 

Q When you oxamined him you sav a contusion? 

A That is the diagnosis I made based on all the 

factors present. 

Q V7hat is a contusion? 

A It's a bruise. 

Q Ane} you al so saw abrasions? 

A Those are scratch marks on the skin. 

Q More than just scratches, aren't they, doctor? 

A I am trying to give you as close a lav 

terminology as I can for everybody to understand. , 

Abrasions are scratch marks on the skin. 

0 I am asking you: aren't they more than just 

scratch marks? 

A No, they are not. 

Q Do they produce blood? 

A It depends on the type of afcrasion. for.c 

of them produce a little drop of blood. 

Q t/as there any blood on this nan's shouldcr? 

A I have no independent recolloction right 

now. 

Q Didn't you testify now, doctor, that you 
cleaned up his shouldcr, local treatment of the wound? 
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That is correct. 


V’hat does that nean? 


inci on it. 


blood? 


Cleansing of the area prior to putting a dress- 


Would it indicate that you were cleansing off 


Hot necessarily. It could be dirt. There 


was an afcraded area so there probably was a little super- 
ficial oozing of blood in that particular scratch mark. 


So we vill conccde then that there was sone 


blood? 


A VTithin that scope of understanding, ves. 

Q And you put on sone Furacin ointnent dressing? 

A Yes. 

0 VThat is that for? 

A It's an antibiotic-tvpe dressing to try to 

maintain cleanliness in the wound and to prevent in- 


fcction. 


And you wouldn't put on an antibiotic unless 


there was an opening in the skin, isn't that correct? 


the skin. 


I said there was. There were abrasions in 


Did you have a conversation with the man? 
Obviously to get a history there nust be some 
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Q Did you have any difficulty conversing v/ith 

him? 

A Nct at all. 


Q Did you notice anything about his speech 
patterns? Did he speak to you in American? 

THi: COURT: You nean English? 

Q Did he speak to you in English? 

A- i don't recall whether he spoke to me in 
English or Italj.an, but vhatever it was there vas no 
language barrier. 


0 Did you have any difficulty in understanding 
hin at all? 


A llot at all. 

O Did he have any impediment with his speech? 

A As I recall, he does have some speech inpedi- 
nent but ve vrere nhle to connunicate. 

Q Uas he nervous? 

A I don't recall, sir. 

Q You gave him a mild sedation? 

A For pain. 

Q You also said you gave him nedication? 

A That v/as the nedication. 

Q Mild sedation for pain? 
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Yes, sir. 

Would it also be for nervousncss? 

No, sir, 

He v;as in pain? 

Yes, sir. 

You sav; him on the 29th, you said? 

I did. 

And you told f!r. Testa vhat you found on the 

I did not. I told hin vhat I found on the 

Didn't mdu soug on the 29th, sir, that vour 
findings were basically the same? — - 

A Yes, I did, you are right. 

Q I am not trying to mislead you. 

A I am sorry, I didn't mean that either. I 

remenber testifying to the 31st. I think the 29th I 
said there uas no central change. 

.R. AUSLÄNDER: If your Honor please, this 

is Dr. Lodico. While I am cross examining Dr. Tagliagambe 

I would ask that Dr. Lodico leave the courtroom. 

THE COUPT: I will authorize that that be 

done. 

The doctor could either vai t in the corridor 
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or go into the witness roorn. You have your choice. 

MR. AUSLAHDER: Thank you, your Honor. 

T*Y MR. AUSLANDER; 

Q On the 29th you say you examined him again 
and your findings were essentiallv the same as the 23th? 
A That is correct. 


Q But you don ’ t have a report for tjiat? 

A I don't make reports for every day, sir; I 

make progress reports at intervals of two to three v/ceks 
as a rule unless sone specific significant change takes 
place tha. warrants a report in between. 

Q You told him he should go back to work on the 

3rd? 


A That is correct, sir. 

Q Yet he cane back to you for more treatnent, 
isn't that correct? 

A That is correct. 

. 0 T ?hon he cane back to you for nore trea trion t 

was that as a result of having been examined at the United 
States Department of Labor? 

A Some of that v/as, sir. Pursuant to that 

datc it v/as? Prior to that date it wasn't. 

C I an talking about you sent back to v/ork on 


25 


November 3rd. 
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A That is correct. 

Q When is the next time you sav him after you 
told him to report for work? 

A After the 3rd vas the 5th. 

Q When vas the next time after that? 

A On the 7th. 


o 


Go on. 


A The lOth, 12th, 19th. 

Q When you sav; him on these occasions did you 
feei that he needed the treatnen». you vere giving him? 
A For his subjective conplaints, yes. 

0 You made no objectivo findings? 

A The objective f.tndings vere minimal, as I 
had testified to. 


Q Did you know Dr. Magliato? 

A Ro I know him personally? No. 

Q Do you know of him? 

A I know vho he is. 

Q Who is he? 

HR. STLARMS: Objection. 

HR. TESTA: Objection. 

THE COURT: Sustained. 

HR. AUSLANDER: The doctor can't tell ne vho 


he is? 
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TESTA; I'7p havi^ al 

nave already been over this. 

■ ‘ 5 '* AUSLANDER: I wasn'i- acVnn , . 

wasn t askxng anything about 

I just want to know whether he knows him as a 


MR. TESTA: I am objecting to that. 

THE COURT: The objection is sustained. 

BY MR, AUSLANDER: 

° Did you get a conmunique from the United 
States Department of Labor, Doctor? 

A I did. 

Q Directing more medical attention to be given 
to this man? 


It is not the vay 


MR. TESTA: Objection. 

THE COURT: Sustained. 

to introduce that type of proof. 

MR. AUSLANDER: i am not trying to introduce 

it. 

THIJ COURT: Thon don*t. 

**• AUSLAJ ' DER : I ^ould like this marked for 

identification, please. 

(Plaintiffs Exhibit 1 marked for identifi- 
cation.) 

Q Doctor, did you make use of this document 
to prepare yourself for this testimony today and also to 








